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“Crown v. Marion National Bank, recently 
decided by the Supreme Court of the United 
States, involved important questions concern- 
ing the construction of sections of the Na- 
tional Banking Law, regulating the rate of 
interest to be charged by national banks. One 
of the sections of that law provides that na- 
tional banks may charge on any loan or dis- 
count made, or upon any note, bill of exchange 
or other evidence of debt, interest at the rate 
allowed by the laws of the State or territory 
or district where the bank is located, and no 
more, except that where by the laws of any 
State a different rate is limited for banks of 
issue organized under State laws, the rate so 
limited shall be allowed for associations or- 
ganized or existing in such State. Another 
section provides that the taking or charging a 
rate of interest greater than that allowed, 
when knowingly done, shall be deemed a for- 
feiture of the entire interest which the note, 
bill, or other evidence of debt carries with it, or 
which has been agreed upon, and that in case 
the greater rate of interest Las been paid the 
person by whom it has been paid or his legal 
representatives may recover back twice the 
amount of the interest thus paid from the 
bank taking the same. 

In construing these provisions the court 
said that interest included in a renewal note 
or evidenced by a separate note does not cease 
thereby to be interest and become principal 
so as to escape the forfeiture provided for 
knowingly taking or charging an illegal rate 
of interest. If, the court said, the bank sues 
upon the note, bill or other evidence of debt 
held by it, the debtor may insist that the en- 
lire interest, legal and usurious, included in 
written obligations and agreed to be paid, but 
Which has not actually been paid, shall be 
either credited upon the note or eliminated 
from it and judgment given only for the orig- 
inal principal debt, with interest at the legal 
tate from the commencement of the suit. 

The forfeiture declared by the statute, the 
court held, is not waived by giving a renewal 
hole in which is included the usurious inter- 
‘st, and no matter how many renewals may 
bemade, if the bank has charged a greater 
Tate of interest than the law allows, it must, 
if the forfeiture clause of the statute be relied 

















on and the matter is thus brought to the at- 
tention of the court, lose the entire interest 
which the note carries or which has been 
agreed to be paid. By no other construction 
of the statute, the court says, can effect be 
given to the clause forfeiting the entire inter- 
est which the note, bill or other evidence of 
debt carries, or which was agreed to be 
paid, but which has not actually been paid. 
Some attention was devoted by the court 
to the contention that within the meaning of 
the statute interest is ‘-paid’’ when it is in- 
cluded in a renewal note, so that when suit is 
brought upon the last note calling for interest 
from its date only the interest accruing on the 
apparent principal of that note is subject to 
forfeiture. Judge Harlan, who read the opin- 
ion, said, however, that the statute could not 
be so construed, for if interest were paid by 
simply including it in a renewal note it would 
follow that as soon as the usurious interest 
‘‘agreed to be paid’’ was included in a renewal 
note the borrower or obligor could sue the 
lender or obligee and ‘‘recover back twice the 
amount of the interest thus paid,’’ when he 
had not, in fact, paid the debt nor any part 
of the interest assuch. This, Justice Harlan 
said, could not be a sound interpretation of 
the statute; the words ‘‘in case the greater 
rate of interest has been paid’’ refer to inter- 
est actually paid as distinguished from inter- 
est included in the note and ‘‘agreed to be 
paid.’’ If, for example, one executes his 
note toa national bank for a named sum as 
evidenée of a loan to him of that amount, to 
be paid in one year at ten per cent. interest, 
such a rate-of interest being illegal, and if re- 
newal notes are executed each year for five 
years without any money being in fact paid 
by the borrower—each renewal note including 
past interest, legal and usurious—the sum in- 
cluded in the last note in excess of the sum 
originally loaned would be interest which that 
note carried or which was agreed to be paid, 
and not as to any part of it interest paid. On 
the other hand, if the note when sued on in- 
cludes usurious interest, or interest upon 
usurious interest agreed to be paid, the holder 
may elect to remit such interest, and it can- 
not then be said that usurious interest was 
paid to him. The construction of the law 
given in the decision is of a nature to render 
it difficult to evade its provisions in so far as 
they are intended to prevent usury. 


fosy. 4os— 
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NOTES OF IMPORTANT DECISIONS. 


EVIDENCE — AGENCY — DECLARATIONS OF 
AGENT.—In Newell v. Chipman, 49 N. E. Rep. 
631, decided by the Supreme Judicial Court of 
Massachusetts, it was held, conceding that the fact 
of agency cannot be shown by the declarations of an 
agent, evidence is nevertheless competent to show 
that, in what the agent said and did, he purported 
to act for defendant, and not for some one else. 
The court said that, ‘there were two aspects in 
which this case may have gone to the jury. One 
was that the defendant herself ordered the stone 
of the plaintiff, and promised to pay him there- 
for. The other was that she contracted for it 
through Taylor & Gibson. In the latter aspect of 
the case, it was necessary to show that Taylor & 
Gibson were her duly authorized agents. This, 
of course, could not be shown by their declara- 
tions to that effect. But, as one step in establish- 
ing the defendant’s liability in this aspect of the 
case, it was necessary to show that in what they 
said and did they purported to act for her, and 
not for some one else. And for this purpose what 
they said and did wascompetent. Such testimony 
has been received elsewhere without objection. 
Riley v. Packington, L. R. 2 C. P. 536. The tes- 
timony thus introduced was not the only evidence 
relating to the question of agency. There was 
testimony tending to show that Taylor drew the 
plans and specifications; that he supervised the 
preparations for the construction of the founda- 
tion, and also the work in the erection of the house 
on the defendant’s premises; that he went with 
her to induce the plaintiff to figure on the stone 
for the foundation ; that he was afterwards sent to 
him by her concerning the stone for the founda- 
tion; and that the paper which was signed by the 
plaintiff, and which was procured by ‘Taylor, 
through Gibson, after Taylor had been sent to the 
plaintiff by the defendant, was considered by the 
defendant, Taylor, and Gibson, when the contract 
between the defendant and Gibson was signed. 
There was also testimony tending to show that 
the defendant personally urged the plaintiff to 
send the stone, and promised to pay for it, after 
the contract had been signed between her and 
Gibson. We think that it would not have been an 
unwarrantable inference on the part of the jury, 
from this testimony, that Taylor had authority to 
act for the defendant in contracting with the plaint- 
iff for the stone.” 





INJUNCTION — BREACH OF CONTRACT — SPE- 
CIFIC PERFORMANCE.—The Supreme Court of 
Illinois holds in Welty v. Jacobs, 49 N. E. Rep. 
723, that equity will not restrain the breach of a 
contract to furnish for a certain period the use of 
a theater, cleaned, lighted and heated, together 
with stock, scenery and equipments, and to pro- 
vide stage hands, carpenters, house programmes, 
licenses, billboards, stage furniture and proper- 
ties, made in consideration of plaintiff’s agree- 
ment to furnish a company to perform a certain 





play, or enjoin the use and occupation during said 
period by any other company. It was further 
held that a contract to furnish a theater fully sup- 
plied with stage hands and employees will not be 
specifically enforced, where the other party to the 
contract could not be compelled to carry out his 
agreement, and furnish a properly equipped com- 
pany to produce a certain drama at such theater, 
The court said in part: ‘But it is urged that 
courts of equity will by injunction restrain the 
violation of contracts of this character in many 
cases where they cannot decree specific perform- 
ance, and the following among other cases are re. 
ferred to: Western Union Tel. Co. v. Union Pag, 
Ry. Co., 3 Fed. Rep. 423-429; Wells, Fargo & 0o. 
v. Oregon R. & Nav. Co., 15 Fed. Rep. 561, and 18 
Fed. Rep. 517; Wells, Fargo & Co. v. Northem 
Pac. R. Co., 23 Fed. Rep. 469. Without deter. 
mining whether there may not be exceptional 
cases not falling within the general rule, we think 
the rule is as stated in Chicago, M. G. L. & F, 
Co. v. Town of Lake, 130 Ill. 42, 22 N. E. Rep. 
616, and the authorities there quoted. It was 
there said (page 60, 130 IIl., and page 619, 22N. 
E. Rep.): ‘The bill of complaint in this case, 
though not strictly a bill for the specific perform- 
ance of a contract, is in substance a bill of that 
kind. In 3 Pom. Eq. Jur. sec. 1341, itis said: 
‘**An injunction restraining the breach of a contract 
is a negative specific enforcement of that contract. 
The jurisdiction of equity to grant such injunction 
is substantially coincident with its jurisdiction to 
compel a specific performance. Both are gov- 
erned by the same doctrine and rules. It may be 
stated, as a general proposition, that whenever the 
contractis one of a class which will be affirmatively 
specifically enforced, a court of equity will re- 
strain its breach by injunction, if this is the only 
practical mode of enforcement which its terms 
permit.’ It is plain that, as a general rule, toen- 
join one from doing something in violation of his 
contract is an indirect mode of enforcing the af- 
firmative provisions of such contract, although 
such an injunction may often fall short of accom- 
plishing its object. It is obvious, from what has 
been said and from the authorities, that to enjoin 
appellee Jacobs, as prayed in the bill, from refus- 
ing to furnish the usual and necessary light, heal, 
music, regular stage hands, stage carpenter, 
ushers, equipments, ete., provided for in the con- 
tract, would be the same, in substance, as to col- 
mand him to furnish them, and without them the 
use of the theater building would seem to be of 
little use. Itis practically conceded by counsel 
for appellant that this part of the contract could 
not be specifically enforced as prayed, or otber- 
wise, in equity; but it is contended that tbis pat! 
of the contract is merely incidental to the more 
important part of it, which was the right to 0 
cupy and use the theater and its furnisbings, and 
give therein the performances provided for, and 
to exclude from alike occupation and use the 
other appellee, Newell. and that the injunctlo? 
was proper for that purpose. This would have 
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been an indirect method of enforcing a part per- 
formance of the contract, and courts will not en- 
force specific performance of particular stipula- 
tions separated from the rest of the contract, 
where they do not clearly stand by themselves, un- 
affected by other provisions. Baldwin v. Fletcher, 
48 Mich. 604, 12 N. W. Rep. 873. Even if sucha 
decree might have been sustained, we are satisfied 
the sound legal discretion of the court was not 
violated in refusing it, or in dissolving the injunc- 
tion after it was granted. Appellant’s remedy, if 
any he had, was at law.”’ 





ANIMALS—DESTRUCTION OF DISEASED ANI- 
MALS.—In Houston v. State, decided by the Su- 
preme Court of Wisconsin, it was held that where 
certain cattle were destroyed by authority of the 
State veterinarian, under color of Laws 1885, ch. 
467, as amended,by Laws 1887, ch. 76, providing 
for the destruction of such animals when affected 
with a ‘contagious or infectious disease of malig- 
nant or very fata] nature,’’ none of which cattle 
were at the time they were so condemned affected 
with any disease whatever, such destruction there- 
of was without authority of law and tortious, and 
that Rev. St. § 3200, authorizing any person ag- 
grieved by the refusal of the legislature to allow 
any just claim against the State to bring an action 
against the State, by filing with the clerk of the 
supreme court a complaint setting forth the nature 
of such claim (enacted in pursuance of Const. art. 
4, § 27, providing that the ‘‘legislature shall direct 
by law in what manner and in what courts suits 
may be brought against the State’’), does not in- 
clude a demand based on the alleged tortious acts 
of officers of the State; and therefore an action 
cannot be maintained against the State for dam- 
ages for the wrongful and tortious destruction of 
plaintiff's property by its officers under color of 
police regulations duly passed by the legislature. 
The court says: ‘It is fairly established, by ad- 
judications too numerous to mention, that a State 
may,in the proper exercise of its police power, 
authorize the destruction of such property as has 
become a public nuisance, or has an unlawful ex- 
istence, or is noxious to the public health, public 
morals. or public safety, without compensation, 
notwithstanding the prohibition in section 1, art. 
14, of the amendments to the constitution of the 
United States. Bittenhaus v. Johnston (Wis.), 
66 N. W. Rep. 805; Mugler v. State of Kansas, 
123 U. 8. 623, 8 Sup. Ct. Rep. 273; Kidd v. Pear- 
§on, 128 U. 8S. 1, 9 Sup. Ct. Rep. 6; Lawton v. 
Steele, 119 N. Y. 226, 23 N. E. Rep. 878, affirmed 
152 U. S. 133, 14 Sup. Ct. Rep. 499. The question of 
such power, however, does not here arise. The 
demurrer admits the facts alleged in the com- 
Plaint. The complaint alleges that none of the 
cattle destroyed were affected with any disease at 
the time they were condemned, but were each 
and all entirely free from any disease, and healthy, 
strong and vigorous animals. The statute only 
authorized the destruction of animals in case they 
Were affected with some ‘contagious or infectious 





disease of malignant or very fatal nature.’ Sanb. 
& B. Ann. St. § 1492a. Unless the animals were 
so diseased, in fact, their slaughter was without 
authority of law, and hence tortious. Pearson v. 
Zehr, 138 Ill. 48, 29 N. E. Rep. 854; Miller v. 
Horton, 152 Mass. 540, 26 N. E. Rep. 100. The 
question recurs whether this suit can be main- 
tained against the State for the injury sustained 
for such alleged unlawful destruction. Prior to 
the eleventh amendment to the constitution of the 
United States, it was held, in effect, that a State 
might be sued in the Supreme Court of the United 
States by an individual citizen of another State. 
Chisholm vy. Georgia, 2 Dall. 419. But since that 
amendment, it is believed, the courts have uni- 
formly held that no State could be sued in any 
court without its express consent. Louisiana v. 
Jumel, 107 U. S. 711, 2 Sup. Ct. Rep. 128; Chicago, 
M. & St. P. Ry. Co. v. State, 53 Wis. 509, 10 N. W. 
Rep. 560. The same is true of the United States. 
Schillinger v. U. S., 155 U. S. 163, 15 Sup. Ct. Rep. 
85; U. S. v. North Carolina, 136 U. 8. 211, 10 Sup. 
Ct. Rep. 920; State v. Hill, 54 Ala. 67; Clark v. 
State, 7 Cold. 306; Railroad Co. v. Alabama, 101 
U.S. 832. Our constitution expressly provides 
that ‘the legislature shall direct by law in what 
manner and in what courts suits may be brought 
against the State.’ Const. Wis. art.4,§ 27. In 
pursuance of that provision, the legislature at an 
early day provided that ‘it shall be competent for 
any person, deeming himself aggrieved by “the 
refusal of the legislature to allow any just claim 
against the State, to commence an action against 
the State, by filing a complaint, setting forth fully 
and particularly the nature of such claim, with 
the clerk of the supreme court, either in term time 
or in vacation.’ Rev. St. § 3200. This section 
only relates to claims which, if allowed, render 
the State a debtor to the claimant. Chicago, M. 
& St. P. Ry. v. State, 53 Wis. 509, 10 N. W. Rep. 
560; Clodfelter v. State, 86 N. Car. 51; State v. Hill, 
supra. This statute does not include a demand 
based upon the unlawful and tortious acts of offi- 
cers or agents of the State. Hill v. U.S., 149 U. 
S. 593, 13 Sup. Ct.Rep.1011. Thus, in Massachu- 
setts, it is held that a similar statute did ‘not ex- 
tend to a claim for damages resulting from the 
misfeasance or negligence of its officers and agents 
in performing their duties.’ Murdock Parlor- 
Grate Co. v. Com., 152 Mass. 28, 24 N. E. Rep. 
854. The same construction of the word ‘claim’ 
has been applied by this court to demands against 
municipalities. Kelley v. City of Madison, 43 
Wis. 638; Bradley v. City of Eau Claire, 56 Wis. 
168, 14 N. W. Rep. 10; Jung vy. City of Stevens 
Point, 74 Wis. 547, 43 N. W. Rep. 513; Sommers 
v. City of Marshfield, 90 Wis. 59, 62 N. W. Rep. 
937. The law is well established that neither the 
State nor the United States is answerable in dam- 
ages to an individual for an injury resulting from 
the alleged misconduct or negligence or tortious 
acts of its officers or agents. Gibbons v. U.S., 8 


Wall. 269; Langford v. U. 8., 101 U. 8. 341; Ger- 
man Bank of Memphis v. U. 8., 148 U. 8. 573, 13 
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Sup. Ct. Rep. 702; Clark v. State, 7 Cold. 306. It 
follows from what has been said that this action 
for the alleged unlawful and tortious action of the 
Officers and agents of the State cannot be main- 
tained against the State, for the simple reason 
that the legislature has never authorized an action 
in this court for such misconduct.” 





PARDONS. 

Some months since a case arose in one of 
the circuit courts of Oregon upon the follow- 
ing state of facts: One Betz had been con- 
victed of a felony, had been sentenced to a 
term in the Oregon penitentiary, had ap- 
pealed to the supreme court, and was con- 
fined in the county jail, under a stay of exe- 
cution, pending a hearing of the appeal. At 
this time an application was made to the gov- 
ernor of Oregon for a warrant of extradition 
to Illinois, in order that Betz might be tried 
there upon a charge of murder averred to 
have been committed in Chicago. The Ore- 
gon executive granted this warrant to the 
agent of the State of Illinois, and to insure 
his ‘deportation issued a full pardon of the 
offense against the laws of Oregon. Betz, 
however, refused to accept the proffered 
favor, refused to receive the pardon, which 
was deposited with the sheriff of the county 
where he was confined, and sued out a writ 
of habeas corpus before a circuit judge, there- 
by attempting to resist the claim of the IIli- 
nois officers to a right to remove him. After 
a hearing, the court held that this pardon 
could not be forced upon him in invitum; 
that the Illinois officials had no right to his 
person, prior to the expiration of his term of 
service; that a pardon was a grant, to the 
validity of which delivery and acceptance 
were essential, and remanded the petitioner 
to the custody of the sheriff. This decision 
excited some discussion at the time; it is be- 
lieved that it was strictly in accordance with 
the prescriptions of law, and that any other 
determination of the question would have 
been without warrant, either in reason or au- 
thority. An examination of the nature, scope 
and effect of a pardon may prove not without 
interest. What is a pardon? A pardon is 
an act of grace, proceeding from the power 
intrusted with the execution of the laws, 
which exempts the individual on whom it is 
bestowed from the punishment the Jaw inflicts 





No. 16 
for a crime he has committed. Pardon is to 
be distinguished from amnesty. The former 


applies only to the individual, releases him 
from the punishment fixed by law for his 
specific offense, but does not affect the crim. 
inality of the same or similar acts, when per. 
formed by other persons, or repeated by the 
same person. The latter term denotes an act 
of grace extended by the government to all 
persons who may come within its terms, and 
which obliterates the criminality of past acts 
done, and declares that they shall not be 
treated as punishable.' A pardon is a deed 
of grant, and like any other deed of grant it 
must be pleaded. This was the rule at com- 
mon law.? There is a dictum in Jenkins, p, 
169, case 62, cited in U. 8. v. Wilson, infra, 
to the effect that it need not be pleaded be- 
cause the king has an interest in the life of a 
subject, but this view is unsupported by au- 
thority. Upon the other hand, a pardon by 
act of parliament, such as might be granted 
at common law, need not be pleaded, because 
the courts would judicially notice the laws so 
passed.* It is not perceived, however, that 
a pardon by legislative act would differ in 
any of its essential features from one result- 
ing from executive action. As a pardon isa 
grant, so it is a deed, to the validity of which 
delivery and acceptance are essential. Like 
all grants, itis to be construed in favor of the 
grantee ; and its terms are to be strictly con- 
strued.4 The doctrine of pardon in the 
United States is essentially the same as that 
of England, being derived from it. The 
power has always existed as a prerogative of 
the English crown. It has grown with the 
growth of the commonlaw. While the power 
has at times been exercised by parliament, 
and limited and controlled by that body, in 
general it has been exercised by the king, 
and left entirely to his judgment and discre- 
tion. In the United States, by the constitu- 
tion, except in cases of impeachment, it is 
conferred upon the president. So, in the 
States, it is left to the executives, subject to 
certain limitations.’ Like a contract, it is 
not a prerequisite that particular words be 

1 Black’s Law Dicet., tit. Pardon. 

2 Hawkins’ P. C., b. 2, ch. 37, § 64; Comyns’ Dig., 
tit. Pardon H.; 4 BI. Com., p. 337; this author also 
stating that it may be pleaded in arrest of judgment. 


34 Bl. Com., p. 376. 
4 State v. Shelton, 65 N. Car. 294,17 Am. & Eng. Enc. 


of Law, 330. 
517 Am. & Eng. Enc. of Law, 318-319. 
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employed, so that the intent be manifest. It 
js not necessary that the word ‘‘pardon’’ be 
employed; therefore a writing by the presi- 
dent under the seal of the United States, 
directing the discharge of a person sentenced 
to imprisonment for robbing the mail, was 
held to be a pardon.® It will be observed 
that the term ‘‘grant’’ has been several times 
employed in the foregoing statement of the 
rules of law invoked to aid us in the elucida- 
tion of this question. Whatisagrant? An 
act evidenced by letters-patent under the 
great seal, granting something from the king 
toasubject.? A transfer by deed of that 
which cannot be passed by livery. A pardon 
may be granted on condition precedent or 
subsequent, and the party remains liable to 
punishment, if the condition is not per- 
formed. The only limitation upon the con- 
ditions which may be imposed, is that they 
must not be impossible, immoral or illegal. 
Any punishment recognized by the statute, 
or the common law enforced in the forum, 
way be substituted for that punishment in- 
ficted in the given case.’ A conditional 
pardon is one with a condition attached, or 
one upon any terms that the pardoning power 
pleases to affix. This is recognized by the 
English books." The grant of a conditional 
pardon simply implies a contract between the 
sovereign power and the criminal, that the 
release may be upon the conditions imposed 
and accepted by the criminal.” A conditional 
pardon differs materially from a mere com- 
mutation of sentence. The former being a 
grant, there must inhere in it all of the ap- 
propriate elements of such contract; but the 
latter is the substitution of a less for a greater 
punishment by authority of law, and may be 
imposed upon the convict without his accept- 
ance, and against his consent.” Now, ifa 

6 Hoffman vy. Coster, 2 Whart. 453; Jones v. Harris, 
1Strobh. 160. 

"Cruise Dig., tit. 83, 34. 

§ Williams on R. R., pp. 147-9. 

92 Hawk. P. C., ch. 37, § 45; 3 Thomas’ Co. Litt. 
569, 615 N. M., and authorities; Patrick Madden’s 
Case,1 Leach’s Cas. 220, 263; People v. James, 2 
Caine’s, 57; Radcliff’s Case, Fost. Cr. Law, 41. 

Lee v. Murphy, 22 Gratt. 789, 12 Am. Rep. 563. 
11 Chitty’s Cr. Law, 714; 2 Hawk. P. C., tit. Par- 


don; 1 Leach’s Cr. Law, 223, 393; In re Parker, 5 M. 
& W. 32. 

® Lee v. Murphy, supra; Perkins v. Stevens, 24 
Pick. 278; People v. Potter, 1 Park. Cr. Reps. 47, 58; 
1 Bish. Cr. Law, 760; Ex parte Wells, 18 How. 307; 
Com. y. Fowler, 4 Call. 35, contra. 
® Lee v. Murphy, supra. 








pardon, that is, the ordinary executive act of 
clemency of which we have been treating, 
possess these qualities, its close analogy to 
the ordinary deed of gift is at once apparent. 
Delivery is an essential. But ‘‘delivery is 
not complete without an acceptance.’’* ‘The 
delivery of a written contract is any act, 
whereby the party delivering it relinquishes 
his power over the writing, * * * with 
the expressed or implied intent that it shall 
operate as a contract; the other party, in 
fact, or in presumption of law, consenting 
thereto.’’® ‘Delivery and acceptance are 
complete when the grantor has parted with 
his entire control or dominion over the instru- 
ment, with the intention that it shall pass to 
the grantee, and the latter assents to it either 
by himself or agent.’’® It is then apparent 
from the very nature of a pardon, having due 
regard to the rules applicable to all like con- 
tracts, both in England and wherever the 
common law prevails, that no man can be 
coerced, against his consent, into an accept- 
ance of the gift. Under many circumstances 
acceptance may indeed be presumed, espe- 
cially of that which is apparently for one’s 
benefit. A reception of a pardon may, of 
course, be by an agent, as in the case of any 
gift; and the warden of a penitentiary may 
be deemed, in the absence of opposing proof, 
the agent of the prisoner. So we find some 
conflict in the books as to the questions of the 
necessity of pleading affirmatively; of how 
the matter shall be averred; as to the stage 
in the proceedings when the matter shall be 
brought before the court ; what the court will 
judicially notice; the burden of proof, and 
similar matters. The underlying principles, 
however, have not been departed from; and 
the views of the courts accord well with the 
dictates of common sense. A pardon might 
be granted upon conditions so onerous that 
its rejection would be far preferable to an 
acceptance. It might be granted and forced 
upon one who would rather prosecute his writ 
of error to secure a reversal of the judgmen 
of conviction. The case referred to at the 
beginning of this article illustrates this phase 
of the subject. 

Inthe year 1833, this question came before 
the Supreme Court of the United States, in a 

14 Marshall, C. J., in U. S. v. Wilson, infra. 

15 Bish. Conts., § 350, and cases cited. 


16 Rosson v. State, 28 Tex. App. 287; Hunnicutt v 
State, 18 Tex. App. 498. 
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case where a prisoner convicted of robbing 
the mails and condemned to death, refused to 
plead his pardon or in any manner avail of it. 
The opinion by Marshall, C. J., may be con- 
sidered the leading case in the United States, 
and, so far as the writer has discovered, has 
been constantly followed. After referring to 
the powers conferred by the constitution upon 
the president, to the immemorial exercise of 
such powers by the English nation, to the 
principles respecting the operation and effect 
of a pardon found in the English books, Judge 
Marshall proceeds: ‘‘A pardonis a deed, to 
the validity of which delivery is essential, 
and delivery is not complete without accept- 
ance. It may then be rejected by the person 
to whom itis tendered ; and, if it be rejected, 
we have discovered no power ina court to 
force it on him. It may be supposed, that no 
being condemned to death would reject a 
pardon; but the rule must be the same in 
capital cases as in misdemeanors. A pardon 
may be conditional; and the condition may 
be more objectionable than the punishment 
inflicted by the judgment.’’” It might be 
that in a capital case where the prisoner re- 
fused a pardon, the executive could prevent 
execution of the sentence; but this does not 
affect the judicial question we are discussing. 
In Virginia, the court, recognizing the dis- 
tinction between a pardon and a commuta- 
tion of sentence, say: ‘‘It is to be borne in 
mind that there is a material distinction be- 
tween a conditional pardon and a mere com- 
mutation of punishment. A conditional par- 
don is a grant, to the validity of which accept- 
ance is essential.’’ It may be rejected by 
the convict ; and, if rejected, there is no power 
to force it upon him.’’® In Pennsylvania, 
during the civil war, a pardon had been 
granted by Governor Curtin, which was pro- 
cured through a forged application or request 
from the war department of the United States 
government. The pardon had been delivered 
to the warden of the penitentiary for the pris- 
oner. Upon discovery of the fraud com- 
mitted, and before the prisoner’s discharge, 
it was recalled and annulled by the executive 
authority. Upon habeas corpus this act of 
the governor was sustained. The opinion ex- 
plicitly holds a pardon to be a grant or char- 
ter requiring delivery and acceptance; con- 


17 U.S. v. Wilson, 7 Pet. 150. 
18 Lee v. Murphy, supra. 





cedes that in the absence of proof prima 
facie, a delivery to the warden of the pen- 
itentiary would suffice, but states that this 
presumption may be overcome. In this case 
the fraud committed, would of itself authorize 
the recall of the act of grace. But the point 
of the case is its recognition of the nature and 
attributes of the grant. It isnot to be differ. 
entiated from any grant or charter ; hence ac- 
ceptance is essential.’’!® ‘‘It is not denied,” 
says Woodruff, United States Circuit Judge, 
‘‘that when a writ of error lies from a judg- 
ment, or appeal, the prisoner cannot, by a par- 
don granted, be prevented from prosecuting 
the same to obtain a reversal for error. He 
may prefer to have the judgment set aside and 
vacated or reversed. The opposite of this 
would be a monstrous doctrine.’’”® ‘‘Deliy- 
ery and acceptance of a pardon are essential to 
render it effectual. The same rules which 
govern the delivery and acceptance of deeds 
govern in the case of a pardon.’’ ‘This was 
the language of the Texas Court of Appeals 
in a case very similar to the one cited from 
Pennsylvania.”” ‘‘Pardon to be complete, 
must, in contemplation of law, be delivered 
and accepted. The principles applicable to 
the delivery of a pardon and of an ordinary 
deed must be considered analogous.’ In 
this case there was an implied delivery and 
acceptance, the grantee evidencing that he 
intended to assume the benefits of the pardon. 
The court express the opinion that the cir- 
cumstances show a delivery by the governor 
of Texas, and such assent upon the part of 
the prisoner as amounted to a delivery to and 
acceptance by him. Indeed the complete 
analogy to an ordinary deed of grant is ree- 
ognized. ‘Under the constitution and laws 
of the United States,’’ said Judge Blatchford, 
in 1869, ‘‘a pardon must be regarded as 4 
deed, to the validity of which delivery is es- 
sential. Never having heen delivered it is 
revocable.’ This case arose out of the 
revocation, by President Grant, of a pardon 
granted by his predecessor. An instructive 
discussion of this subject is found in Ez 
parte Powell.* The chief contention was 
that the pardon had never been delivered to 


18 Com. v. Holloway, 8 Wright, 210. 

20 In re Callicott, 8 Blatchf. 89. 

21 Rosson Vv. State, supra. 

22 Hunnicutt v. State, supra. 

23 In re De Puy, 3 Ben. 307, 4 Am. Law Rev. 185. 
24 73 Ala. 517. 
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nor accepted by the prisoner. The court re- 
fer to the similarity, in its nature and effects, 
of a pardon under both State and federal 
goveraments, to that emanating from the 
representatives of the British crown in the 
parent country, whence our own jurispru- 
dence is derived ; and define a pardon alike 
under both systems, as a ‘‘mere act of grace, 
or governmental forgiveness of an offense, by 
which the penalty of the crime is legally re- 
mitted.’’ ‘‘The proposition is undeniable’’ 
say the court, ‘‘at least on authority, that a 
pardon, in order to be complete, must in con- 
templation of law be delivered and accepted. 
* * * We think the principles applicable 
to the delivery of a pardon and of an ordinary 
deed of gift must be considered as analogous.’’ 
This court also approves the view that deliv- 
ery and acceptance may be implied from cir- 
cumstances. Similar views are expressed in 
other cases. This last case recognizes the 
view that delivery and acceptance may be im- 
plied from circumstances. There the recipient 
of the favor was availing himself of the ben- 
efits of the pardon, from which the court in- 
ferred that he had accepted it. Many inter- 
esting collateral questions, as before sug- 
gested, have arisen, but this article has 
already assumed proportions not contem- 
plated at the outset. A discussion of these 
matters, such as the doctrine of presumption, 
judicial knowledge, the effect of legislative 
acts, cannot affect the main principles we 
have been investigating. It is believed that 
enough has been said to demonstrate the cor- 
rectness of the position first announced. 
Whenever it is desired to extradite a criminal 
who is undergoing sentence, and who would 
naturally resist such an attempt to remove him, 
itmay be easily accomplished by commuting 
his sentence, by striking off all but a fraction 
of his term of imprisonment. ‘This act he 
may not resist. His assent is not a prerequi- 
site to the validity of this act of commutation. 
By cutting off all but a day remaining of his 
term of imprisonment, he may with facility 
be removed to the scene of his, perhaps more 
henious achievements. But a grant of free- 
dom in invitum, is not recognized by author- 
ity as valid, and is without utility for all pur- 
poses. It may be argued that this raises a 
hice distinction whicb is without practical 


% Ex parte Reno, 66 Mo. 266; State v. Baptiste, 26 
La. Ann. 134. 








value; yet it is submitted that it is ever bet- 
ter to let the streams flow unvexed in their 
ancient channels, that it is never valueless to 
preserve inviolate the land marks of olden 
times. It isever better tocherish that which 
is stamped with the approval of the sages of 
the law, than to rashly indulge in a spirit of 
wanton inconoclasm. 
ALFRED F. Sears, JR. 
Portland, Oregon. 








CONVERSION OF MORTGAGED CHATTELS— 
LIABILITIES—PLEADING. 


Supreme Court of Nebraska, March 3, 1898. 


1. One who converts the property of another is 
liable therefor. 

2. Every one who aids and assists in the conversion 
of the chattels ofa third person is liable for their 
value. 

8. A mortgagee of chattels, who is out of possession, 
and not entitled to possession by his mortgage, cannot 
maintain an action against a stranger for conversion. 

4. In an action by a mortgagee of chattels for con- 
version of mortgaged property, he must, in his peti- 
tion, plead the facts which create his special owner- 
ship in the property, and show his right to the posses- 
sion of the same. 


NorvAL, J.: Warren Fales resides in Cuming 
county, and is engaged in the business of raising, 
feeding, buying and selling of cattle. He exe- 
cuted and delivered to the plaintiff, John L. Hill, 
three chattel mortgages, on 219 specifically de- 
scribed steers, then in the possession of Fales, in 
said county, to secure the indebtedness incurred 
for the purchase price of the cattle, which mort- 
gages are described as follows: ‘‘One dated 
March 15, 1892, to secure $463.96, duly filed for 
record on the 26th day of the same month; an- 
other dated April 6, 1892, for the sum of $2,860.52, 
which was duly recorded two days later; and the 
other was given May 21, 1892, for $1,440.82, which 
was duly filed for record six days after its date.” 
Subsequently, on June 14, 1892, Fales gave to the 
Campbell Commission Company, of Chicago, one 
of the defendants herein, a chattel mortgage on 300 
steers; and on November 4, 1892, Fales gave said 
company a second chattel mortgage on 80 steers. 
On October 20, 1892, Fales executed and delivered 
to the defendants Foley & Chittenden, of South 
Omaha, a chattel mortgage on 170 steers, to se- 
cure an indebtedness of the mortgagor to said last- 
named firm. The evidence shows the cattle be- 
longing to Fales, and on which he had executed 
mortgages as aforesaid, were shipped to, and sold 
by, the Campbell Commission Company, as fol- 
lows: 80 head on January 18, 1893, and 243 head 
on January 27th of the same year. On the next 
day, 45 steers owned by Fales were shipped to 
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South Omaha, and sold by the defendant Foley & 
Chittenden. Plaintiff contends that the foregoing 
shipments included 100 steers, upon which he held 
senior mortgage liens, and that said cattle were 
sold by defendants without phintiff'’s knowledge 
and consent. This action was instituted in the 
court below, to recover damages for the conver- 
sion of cattle covered by plaintiff's mortgages. 
The defendants recovered verdicts upon the trial, 
and, from the judgment rendered thereon, plaint- 
iff prosecutes a petition in error. 

The record discloses that, at the trial, plaintiff, 
in open court, limited his claim to a recovery to 
the conversion of cattle by the defendants included 
in the shipment under the date of January 27th, 
already alluded to. The evidence contained in 
the bill of exceptions tended to show that said 243 
head were shipped to, and sold by, the Campbell 
Commission Company, without plaintiff's knowl- 
edge or consent; that he held superior mortgage 
liens upon a portion of the cattle included in said 
shipment; that one Clausen, the agent and repre- 
sentative of the Campbell Commission Company, 
and Foley, of said firm of Foley & Chittenden, 
procured the cattle to be shipped, assisted Fales 
cutting out the 243 steers from the remainder of 
the herd, in driving them to Pender, and in load- 
ing them on the cars at that place for shipment to 
Chicago. Foley and Fales went with the stock to 
Chicago, where the cattle were delivered to, and 
sold by, the Campbell Commission Company, and 
the proceeds were applied by the defendants to 
their own use. 

Instructions 5, 6, 9, and 10, given by the court 
on its own motion, and defendants’ eighth request, 
are criticised by counsel for plaintiff. The first 
four of these are in the language following: ‘ (5) 
But, if you find from a preponderance of the evi- 
dence that there was some of the P and K cattle 
in the shipment of 243 head, you will then further 
inquire and determine how and under what cir- 
cumstances, and by whom, the said shipment was 
made; and you are instructed that if said ship- 
ment was made by Warren Fales of his own voli- 
tion, and without insistence or direction from the 
defendants, or either of them, then the defendants 
would not be liable in this action, and your ver- 
dict should be in favor of defendants. (6) To 
justify a verdict in favor of the plaintiff, it must 
appear from a preponderance of the evidence that 
defendants, or one of them, directed and caused 
said shipment to be made for their own use and 
benefit, and without the consent of the plaintiff, 
and that there were cattle in said shipment on 
which plaintiff held a tirst mortgage lien.” **(9) 
If said shipment of 243 head was made voluntarily 
by Warren Fales, and not by the direction of the 
defendants or either of them, the plaintiff cannot 
recover in this action. (10) The fact alone that 
James Foley assisted in assorting and loading 
the cattle, and went to Chicago with them, would 
not justify a verdict against him or any of the de- 
fendants. ‘l'o hold the said Foley or his firm lia- 
ble, it must appear that he was acting in a capacity 








different from a hired man, or in giving neighborly 
assistance. It must appear from the evidence 
that the shipment was made by reason of some 
direction or control of one or both of the defend- 
ants in pursuance of which said Foley acted,” 
The defendant's eighth request was to the effect 
that if the mortgagor, Fales, shipped the cattle of 
his own volition, and that the Campbell Commis- 
sion Company took no part in procuring the ship. 
ment to be made, except as requested by Fales, 
and that said company acted in good faith in sell- 
ing the cattle without any intention to appropriate 
the cattle, or the proceeds of the cattle, on which 
plaintiff had a lien, the plaintiff was not entitled 
to a verdict. 

The following propositions are deducible from 
the authorities: A conversion is any unauthor- 
ized act which deprives the owner of his property 
permanently or for an indefinite time. Stough y, 
Stefani, 19 Neb. 468, 27 N. W. Rep. 445. Inan 
action for conversion, the motive which prompted 
the defendant to dispose of, or appropriate to his 
own use, the property of plaintiff, is an immaterial 
issue. Whether defendant acted in good faith or 
not is of no consequence. Morrill v. Moulton, 40 
Vt. 242; Freeman v. Underwood, 66 Me. 229; Mil- 
ler v. Wilson, 98 Ga. 567, 25S. E. Rep. 578; Union 
Stockyard & Transit Co. v. Mallory, Son & Zim- 
merman Co., 157 Ill. 554, 41 N. E. Rep. 888; Hoff- 
man v. Carow, 22 Wend. 285; Koch v. Branch, 44 
Mo. 542; Knapp v. Hobbs, 50 N. H. 476; Leev. 
Mathews, 10 Ala. 682; Spraights v. Hawley, 39 N. 
Y. 441; Kimball v. Billings, 55 Me. 147; Tobin v. 
Deal, 60 Wis. 87, 18 N. W. Rep. 634; Platt v. Tut- 
tle, 23 Conn. 233; Leev. McKay, 25 N. Car. 29. 
One who aids and assists in the wrongful taking 
of chattels is liable for a conversion, although he 
acted as agent for a third person. McCormick v. 
Stevenson, 13 Neb. 70,12 N. W. Rep. 828; Steven- 
son v. Valentine, 27 Neb. 338, 43 N. W. Rep. 107; 
Cook v. Monroe, 45 Neb. 349, 63 N. W. Rep. 800; 
D. M. Osborne & Co. vy. Plano Mfg. Co., 51 Neb. 
502, 70 N. W. Rep. 1124; McPartland v. Read, 9 
Mass. 231; Edgerly v. Whalan, 106 Mass. 307; Lee 
v. Mathews, 10 Ala. 682; Gage v. Whittier, 17 N. 
H. 312; Kimball v. Billings, 55 Me. 147; MePheters 
v. Page (Me.), 22 Atl. Rep. 101. 

Under the foregoing principles, each and all of 
the instructions to which reference has been made 
were manifestly erroneous. By the fifth, sixth, 
ninth and tenth instructions, the jury were ad- 
vised that there could be no recovery if Warren 
Fales voluntarily, and of his own accord, without 
the aid and insistence of the defendants, shipped 
the cattle, even though the Campbell Commission 
Company sold the cattle on their arrival in Chi- 
cago without plaintiff's consent, and appropri- 
ated the proceeds to their own use. The tenth 
instruction was faulty. because it conflicts with 
the rule which makes one who abets in a conver- 
sion of property liable for its value. The eighth 
instruction. given at the request of the defendants, 
was bad, since it exonerated them from liability 
if they acted in good faith. If one sells the chat- 
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borly tels of another without authority so to do, the act | version against the defendants. This they have { 
lence cannot be made any the less a conversion by prov- | not done.”? The following authorities sustain the | 
some ing that he acted in good faith, believing himself | doctrine that the mortgagee of chattels cannot 
fend- to be their owner, or was the agent of one whom | maintain conversion against one who took wrong- 
ted.” he regarded to be the owner. ful possession of the same, where at such time he | 
effect Itis argued by counsel for defendants that the | was not in possession, nor entitled to the immedi- 
tle of amended petition does not state a cause of action; | ate possession, of the property. 4 Am. & Eng. 
1mis- hence no prejudice could have resulted from the | Enc. Law, 119; 1 Chit. Pl. 167, 618; Owens v. 
ship- giving of the instructions. If plaintiff's pleadings | Weedman, 82 II]. 409; Baker v. Seavey, 163 Mass. 
‘ales, would not have supported a verdict in his favor | 522,40N.E. Rep. 863; Bank v. Fisher, 55 Mo. App. 
sell- had one been returned, it is obvious that he can- | 51; Chandler v. West, 37 Mo. App. 631; Barnett 
riate not be heard to complain of errors in the charge | v. Timberlake, 57 Mo. 499; Draper v. Walker, 98 
ybich ofthe court. Itis not claimed by plaintiff that | Ala. 310,13 South. Rep. 595. The judgment is 
titled the paper filed by him, which is designated | affirmed. 
“Amended Petition,’’ states any ground for ac- ame 
from tion; but it is insisted that it is merely an amend- Nors.—Becent Cases as to Acts Constituting Con- 
thor- ment to the original petition, and was not in- version and Liability Therefor.—One who sells prop- 
5 ° pee . erty as undera mortgage which was not included 
perty tended to take the place of the latter. This posi- | therein is liable for the conversion, whether he knew 
gh v. tion is undoubtedly sound, and was doubtless so | jt was not included or not. Kenny y. Ranney (Mich.), 
In an regarded by the defendants in the court below, | 55 N. W. Rep. 982, 96 Mich. 617. Plaintiff purchased 
ipted inasmuch as they answered both the ‘‘petition | a building on land which he thereafter leased from 
‘0 his and the amended petition.’’ Construing the | the owner. By the terms of the lease, he could re- 
terial original and the amended petitions together, they | move all buildings from the land at its expiration. 
th or do not state sufficient facts to authorize arecovery | Defendant purchased the land waite the building was 
mn, 40 for the conversion of the cattle. Plaintiff alleges still there. Held that, on Gotondant s refusing to per- 
Mil. is eeeeution ter Waben to Wennell of tees ahead mit plaintiff to remove the building, he could recover 
: . y z ve - for a conversion thereof. Osborn y. Potter (Mich.), 
Jpion mortgages on 219 steers then in the possession of | 59 N. W. Rep. 606. Where a person to whom a load 
Zim- the mortgagor, the recording of the mortgages, | of cotton has been taken to be ginned refuses to allow 
Hoff- that plaintiff had a lien on the property, and that | the owner to take it away until he paysa bill owed 
h, 44 defendants had personal knowledge thereof. | bya third person, itis a conversion of the cotton. 
ee V. There is not pleaded a single condition contained | Hearn v. Bitterman (Tex. Civ. App.), 27S. W. Rep. 
39 N. in any of the mortgages, nor is it alleged that any | 158. An act inconsistent with the owner’s right, as a 
vin v. condition has been broken, or that any portion of | 'ef¥sal to give up property except at the end of a re- 
Tut- the mortgage debt is due. The averment that plovin sult, to saiictont ¥ —_— ron ease of ger 
. 29. laintiff has a lien on the cattle is a mere conclu- | “°" SE evene teen oA ; 
, 7 P Sa © ° concia creditor of an estate, who has possession of stocks 
king sion of law. The Code requires a pleading to set | payable to deceased as executrix, commits no conver- it 
th he forth the facts, and not conclusions of law. Rain- | gion in holding them for her executor as against her 
ck v. bolt v. Strang, 39 Neb. 339, 58 N. W. Rep. 96. No | successor in the administration of her husband’s es- 
ven- fact is stated showing that plaintiff had the right | tate, pending the decision of said successor’s suit 
107; of possession of the property in dispute. The | against her estate for ber conversion of said stocks. 
800; petition should have pleaded the facts constituting | Mills v. Britton, 29 Atl. Rep. 231, 64 Conn. 4. Where 
Neb. special ownership and plaintiff's right to posses- | * railroad company kills an animal of another, and 
d, 98 sion at the commencement of the action. Hudel- | C@Ver's the came to its own use, it ts Hable tn trover, ; 
Lee sony. Bank. 51 Neb. 557.71 N. W. Re 304: Ra whether the killing be negligent or not. Atchison, T. 
TN ages Dei iget Boe even ous Soe ae 7 *aY- | &S. F.R. Co. v. Tanner (Colo. Sup.), 36 Pac. Rep. 
sks mond y. Miller, 50 Neb. 506,70 N. W. Rep. 22. | 541, Where hogs were delivered to defendant for sale 
eters The last case was an action for conversion by a | by him as broker, he is not liable in trover as for hav- ; 
mortgagee of chattels against a stranger, and the | ing wrongfully obtained possession of the hogs, though I 
ll of petition was held defective. In the opinior#t was | he failed to remit the proceeds. Lewis v. Metcalf i 
made said: ‘It will be observed that there is no aver- | (Kan.), 36 Pac. Rep. 345. An assignee for the benefit § 
ixth, ment in the petition to the effect that plaintiffs are | of creditors, knowing that the brewery and machinery i 
» ad- the general owners of the chattels in controversy, of his ap 0d Se subject oo med hee = "34 
; 3 “sa A ‘ separate therefrom any prope not covere ) 
mee yong ee pe yp ave mortgage, and he cannot claim that a purchaser under 
d lai PRPs is eee Pp the mortgage is guilty of conversion because he takes la 
ppe aim of special interest or ownership in the prop- possession, under writ of sequestration, of casks con- i 
ssion erty, arising by virtue of a chattel mortgage. The | stituting part of such machinery, and which at the 1% 
Chi- terms and condition of the mortgage are not | time contain beer belonging to the assignee. Meyer i 
)pri- pleaded, nor any facts averred which disclose that | v. Orynski (Tex. Civ. App.), 25S. W. Rep. 655. Ob- 
enth any of the stipulations therein contained have been | taining possession of property by purchase of the |i 
with broken, or that anything is due plaintiffs upon the | °W®er, Knowing that he is incapable, because of in- 
ver- mortgage. * * s Plaintiffs, in order to set toxication, to make a contract, and retaining posses- : 
ghth forth a cause of action, were required to plead in sfon to the exclusion of the rights of the owner, con- 
ants, ‘their petition the facts constituting their special my yo Bway 7 woe wn Sup-), | 4 
ility interest j “8 srt th aah alia 36 N. . Rep. . ere an auctioneer, though act- 
in the property, as well as the facts relie ing in good faith, sells goods, and pays over the pro- 
hat- Upon to entitle them to maintain an action forcon- | ceeds to a party delivering the same to him, he is lia- 
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ble to the real owner for conversion of the same. 
Kearney v. Clutton (Mich.), 59 N. W. Rep. 419. A 
purchaser of cattle, who drives fromthe pasture a 
greater number than he has bargained for, is guilty of 
a conversion of the excess to his own use, even though 
he may have been acting under a mistake; and, in an 
action for such conversion, evidence as to the contract 
of purchase is admissible. Williams v. Deen, 24 S. 
W. Rep. 536, 5 Tex. Civ. App. 575. A demand and 
refusal to deliver a certificate of stock which defend- 
ant honestly believes has been burned does not show 
conversion. McDonald v. Mackinnon (Mich.), 62 N. 
W. Rep. 560. A person who takes away wood after 
being notified of the title of another thereto is liable 
for its conversion. Noyes v. Stone (Mass.), 40 N. E. 
Rep. 856. A plaintiff who dismisses a garnishment of 
goods claimed by the garnishee under a mortgage 
given by defendant, and subsequently attaches the 
goods in the mortgagee’s hands, is not liable for con- 
version. Toledo Sav. Bank v. Johnston (Iowa), 62 N. 
W. Rep. 748. Where defendant directed his employee 
to feed his cattle with hay belonging to plaintiff, 
which was on defendant’s farm, and the employee 
made such use of a part of the hay defendant was 
guilty of aconversion of it all. Brown v. Ela (N. H.), 
80 Atl. Rep. 412. Where goods similar in kind are de- 
livered ina lump to a warehouseman for storage, part 
of which are subject to a mortgage, the refusal of the 
warehouseman to select from such goods those sub- 
ject to the mortgage, does not constitute a conversion 
thereof. Economy Furniture Co. v. Chapman, 54 IIl. 
App. 122. In an action for conversion, it appeared 
that plaintiff was lessee for five years of certain heifers, 
the product of which was to be divided between him 
and the owner; that plaintiff wrote the owner that she 
must either take $11 per head, or come and get the 
cattle, as there was no feed on their range; that the 
owner reasonably accepted the offer, and waited three 
weeks for plaintiff to close the sale; that he did noth- 
ing; and that her husband, as her agent, took the cat- 
tle. Held, that there was noconversion. Powers v. 
Klenzie (Mont.), 388 Pac. Rep. 8338. A finding that 
barley subject to mortgages to plaintiff and defendant 
was to be stored by defendant in plaintiff’s name, that 
he stored it in his own name, that plaintiff’s demand 
of enough to secure his claim was not complied with, 
and that the barley was sold by defendant, and the 
proceeds retained by him, shows a conversion of the 
barley. Fette v. Lane (Cal.), 37 Pac. Rep. 914. De- 
fendants, pursuant to plaintiff’s instruction, for- 
warded a note belonging to him toan investment com- 
pany for collection. The note was collected, but with- 
out defendants’ knowledge the proceeds were credited 
to them on securities in their hands belonging to the 
company, and the company became insolvent witbout 
returning the proceeds. Held, that there was no con- 
version ofthe note by defendants. Gilbert v. Walker, 
80 Atl. Rep. 132, 64 Conn. 390. Defendant agreed with 
S, its debtor, to prepare a three months note for S to 
sign, and to accept the same in satisfaction of its claim, 
provided S procured the indorsement of a responsible 
person within two days. On the next day defendant 
induced S to execute to it a bill of sale of his stock as 
temporary security till an indorser of the note could 
be procured, whereupon the sale was to be of no ef 
fect. On the day following, S tendered a responsible 
indorser, who objected to the form of the note, which 
defendant had made payable on demand, but the lat- 
ter declined to prepare another in the form agreed on, 
and took possession of S’s stock under the bill of sale, 
together with the proceeds of sales made since its ex: 
ecution. Held, that defendant was liable for conver- 





sion. Lovell v. Hammond Co., 34 Atl. Rep. 511, 66 
Conn. 500. Defendant bought at execution sale, per. 
sonal property on which plaintiff had a lien, and 
agreed with plaintiff to take the property subject to 
the lien, and sell the same for plaintiff, or pay cash 
therefor himself; the title to remain in plaintiff unti] 
payment of the money. Held, that where defendant 
kept the property, and refused to pay cash therefor, 
orto deliver the same to plaintiffon demand, such 
conduct constituted a conversion. Wilson Coal & 
Lumber Co. v. Hall & Brown Woodworking Mach, 
Co. (Ga.), 22S. E. Rep. 580. Where a person sends a 
draft to a corporation, to be discounted, and the pro- 
ceeds used to pay a note of the corporation on which 
the sender was liable as indorser, and the president 
of the corporation, though ignorant that the draft was 
sent for such purpose, uses the proceeds to pay other 
debts of the corporation, he is liable to the sender for 
conversion of the draft. Kidder v. Biddle, 42 N. E 
Rep. 293, 13 Ind. App. 653. A lease of land made ir 
March authorized the lessee to sow the land in wheat, 
and provided, in case of a sale of the land by the les- 
sor, that the lessee should give possession on 30 days’ 
notice. The lessor died after the land was sowed in 
wheat, and the land was sold, by order of the court, 
in February following, and possession given by the 
lessee to the purchaser, who harvested the wheat in 
the following July, without objection from the lessee 
Held, that the lessee could not recover in conversion 
the value of the wheat from the purchaser. Austin 
v. MeMains (Ind. App.), 48 N. E. Rep. 141. Wherea 
tenant who sowed wheat on shares assigned his inter- 
est before harvest, asale of the tenant’s share by 
the landlord, whether made before or after the as 
signment, and his refusal to let the assignee remove 
the same, gave the latter a right of action against 
the landlord for conversion. Dale v. Jones (Ind. 
App.), 44 N. E. Rep. 316. An invalid attempt to fore- 
close a chattel mortgage, the mortgagee bidding in 
and retaining the property, is not a conversion there- 
of. .jrown v. Mynard (Mich.), 65 N. W. Rep. 293. 
Plaintiff employed defendant as an attorney to bring 
suit on aclaim, and sent a check, payable to defend- 
ant’s order, to cover disbursements. Defendant cashed 
the check, but, having induced the debtor to promise 
payment without suit, used the proceeds for his own 
purposes. Held, that trover for conversion of the 
check, or of the proceeds thereof, would not lie. 
Shrimpton & Sons vy. Culver (Mich.), 67 N. W. Rep. 
907. In an action ona note it appeared that, at the 
time defendant made it, she pledged to plaintiff’s in- 
testate other notes as collateral security; that dece- 
dent had repledged them as collateral to a loan made 
to himself, and that plaintiff was unable to produce 
them; that defendant admitted her liability on her 
note, and, in a counterclaim, prayed judgment against 
decedent’s estate, for the difference between the value 
of the collateral notes and the amount due from her. 
Held, that the repledging of the notes was a conver: 
sion, and that defendant was entitled to judgment 48 
prayed. Richardson v. Ashby (Mo. Sup.), 3358. W. 
Rep. 806. Money taken forcibly, and without the con 
sent of the owner, may be recovered back, though the 
owner was indebted to the wrongdoer in an amount 
as great as thesumtaken. Murphey v. Virgin (Neb.), 
66 N. W. Rep. 652. Where an attachment is levied on 
the property of « third person under the mistaken be- 
lief that it belongs to the defendant in the attachment 
suit, the title of the owner is not thereby changed, 
unless he treat the property as abandoned to the offi- 
cer or attaching creditor, and sue for its conversion. 
That an ofticer forecloses a chattel mortgage, invalid 
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1. ADMINISTRATION—Executors De Son Tort — Con- 
tracts.—The sons and sole heirs-at-law of a banker, 
who died intestate, continued the business of the bank 
after his death, and prior to the appointment of an 
administrator; and during such time certificates of de- 
posit were issued, and deposits received, in the name 
ofthe bank. Some of the certificates were in renewal 
of former certificates canceled, and some covered de- 
posits made both before and after the father’s death: 
Held, that the sons had no power to bind the estate by 
any new contracts, though the business was continued 
for its benefit, and that they became individually lia- 
ble on the obligations so created.—_KELLEY V. KELLEY, 
U. 8. C.C.,8. D. (Ohio), 84 Fed. Rep. 420. 

2. ADMINISTRATION—Foreign Judgment against Ex- 
ecutor.—Letters testamentary have no extraterritorial 
operation, and a judgment rendered in a foreign State 
against an executor appointed in Alabama is void.— 
JEFFERSON V. BEALL, Ala., 23 South. Rep. 44. 

3. APPEAL—Bill of Exceptions.—Under Rev. St. 1894, 
§ 642 (Rev. St. 1881, § 630), providing that either party 
may reserve any question of law decided during the 
progress of the cause, the overruling of a motion for a 
new trial cannot be considered on the filing of a bill of 
exceptions under such section, as the question did not 
arise during the progress of the cause.—HANEY V. 
FARNSWORTH, Ind., 49 N. E. Rep. 383. 

4. APPEAL—Special Findings by the Court.—Where 
the record shows that what purports to be a special 
finding made and filed by the judge trying the case was 
not signed by him, it can only be treated as a general 
finding.—SMITH V. GOETZ, Ind., 49 N. E. Rep. 386. 

5. APPEAL—Grantee Pendente Lite.—Where an under- 
taking on appeal is given, pursuant to section 1000, 
Rev. St. U. 8.,to a plaintiff in a cause involving the 
possession of land, a grantee of the plaintiff pendente 
lite acquires no right which can be enforced in his own 
name in an action upon the undertaking, unless such 
grantee shall bave had himself substituted as plaintiff 
inthe original action.—HaNks Vv. MATTHEWS, Utah, 52 
Pac. Rep. 7. 

6. ASSAULT AND BATTERY—Arrest.—A charge that if 
defendant, in executing a warrant, was acting as an 
officer in good faith,the jury cannot convict him of 
assault and battery of a high and aggravated nature, 
would erroneously take away from the jury the ques- 
tion whether defendant acted with unnecessary rude- 
ness toward prosecutor.—STATE V. CLARK, S. Car., 28 8. 
E. Rep. 906. 

7. ASSIGNMENT FOR CREDITORS—Validity.—A chattel 
mortgage given to several creditors, with an oral un- 
derstanding that one should take possession and con- 
vert the property into money for the benefit of all, is 








in effect a voluntary assignment for the benefit of 
creditors, though all the mortgagor's property is not 
included in the mortgage.—DAHLMAN V. GREENWOOD, 
Wis., 74. N. W. Rep. 215. 

8. ATTORNEY’S LigEN—When Allowed.—An attorney 
called in by other counsel to assist them in the prepa. 
ration and trial of an action has a lien for his services 
on the judgment obtained by his clients in said action, 
—PEOPLE V. Pack, Mich., 74 N. W. Rep. 185. 

9. BANKS AND BANKING—Checks—Refusal to Pay- 
Liability.—A bank is not justified in refusing to pay 4 
check because the drawer orders it not to pay it, 
where it has sufficient funds of the drawer on deposit 
to pay it when presented for payment.—GaAGE Hors, 
Co. Vv. UNION NAT. BANK, II]., 49 N. E. Rep. 420. 

10. BasTARDY—Evidence— Resemblance to Defend. 
ant.—A conviction in bastardy proceedings will not be 
reversed because the jury was asked to consideran 
alleged resemblance between defendant and the child, 
—PEOPLE V. WING, Mich., 74 N. W. Rep. 179. 

1l. BILLS AND NOTES—Assignments.—To hold an as. 
signor of a non-negotiable note liable, the maker must 
be pursued to insolvency.—EDGEWOOD DISTILLING (0, 
Vv. NOWLAND, Ky., 448. W. Rep. 364. 

12. BILLS AND NOTES—Non-negotiable Notes.—Where 
the eight promissory notes sued on each contains the 
following words: ‘‘This note is secured by a mortgage 
on real estate. This note may become due and paya- 
ble at once by reason of the failure to comply with the 
conditions of the accompanying mortgage, which is 
roade a part,hereof;” and where the mortgage secur- 
ing the notes and therein referred to provided that the 
notes which, by their terms, matured at different 
dates, should become at once due and payable upon 
the failure of the mortgagor to pay the taxes and as- 
sessments levied against the mortgaged land before 
the same became delinquent: Held, that the notes 
were non-negotiable.—WISTRAND V. PARKER, Kan., 
62 Pac. Rep. 59. 

13. BILLS AND NOTES—Waiver of Protest.—Where 
there is a waiver by the drawers and indorsers of pre- 
sentment for payment and notice of non-payment con- 
tained in the body of a negotiable note, the indorsers 
adopt such agreement by their indorsement, and they 
cannot complain of the indorsee’s delay in bringing 
suit; the maker having become insolvent some time 
after the maturity of the note.—STaTE v. Hueugs, Ind., 
49 N. E, Rep. 393. 

14. BOUNDARIES—Adjustment by Parol.—Where the 
true line between two adjoining owners is uncertain or 
unascertained, they may mutually adjust the line by 
parol; and a fence erected on such line, and acquiesced 
in for 30 years, becomes the legal division.—TRITT V. 
Hoover, Mich., 74 N. W. Rep. 177. 


15. BUILDING AND LOAN ASSOCIATIONS—Taxation.—A 
building and loan corporation formed under the gen- 
eral law, whose shares were exempt from taxation to 
the extent of its investment in mortgages, afterwards 
accepted an amendment to its charter by Acts 1892, ch. 
171, whereby its powers were greatly increased, and its 
field for investment more widely extended: Hcld, that 
shares invested in mortgages under such additional 
powers are subject to the laws regulating corporations 
formed by special act, and are not exempt from taxa 
tion.—SALISBURY PERMANENT BLDG. & LOAN ASSN. V. 
COMMRS. OF WICOMICO CounrTY, Md., 39 Atl. Rep. 425. 


16. CARRIERS OF GOODS—Limiting Liability.—A con- 
dition in a shipping contract providing that the cars 
are to be in charge of the shipper while in transit, and 
that the shipper assumes the duty of caring for the 
stock at his own expense and risk, is not in violation 
ot Code, § 2074, providing that no contract shall except 
any railroad corporation from the liability of a com: 
mon carrier, where the shipper has assumed control, 
unless the carrier seeks by said condition to escape 
liability for injury caused by its failure to furnish 
proper facilities. GRIEVE v. ILLINOIS CENT. R. 00., 
lowa, 74 N. W. Rep. 192. 
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17. CHATTEL MORTGAGE—Validity—Antecedent Debt. 
—Achattel mortgage, taken in good faith, on a stock 
of merchandise, given to secure an antecedent debt, 
the inducement to the giving of which mortgage was 
a promise of further advances or credit to the mort- 
gagors, Which advances were made as promised, is a 
yalid lien, to the extent of advances so made, on goods 
sold by third parties to the mortgagors, who were in- 
duced to sell, before said advances were made, by false 
representations of mortgagors that they owed nothing 
on their stock of goods; said mortgage being given 
after said goods were sold,and after said advances 
were made.—HBEES Vv. CARR, Mich., 74 N. W. Rep. 181. 


18. CONSTITUTIONAL LAW—Female Suffrage.—Const. 
art, 2, § 2, provides that in all elections not otherwise 
provided for,every white male citizen shall be entitled 
to vote. Article 8, §3, provides that the legislature 
shall provide for the establishment of a uniform sys- 
tem of common schools. Sess. Laws 1891, p. 130, §1, 
provides that in all school districts any citizen shall 
be entitled to vote at a school meeting who “has prop- 
erty in the district upon which he or she pays a tax:” 
Held, that women are entitled to vote at a school meet- 
ing for director of the district, the constitutional quali- 
fications not applying to voters provided for under the 
special power of the legislature to establish a system 
of common schools.—HARRIS V. BURR, Oreg., 52 Pac. 
Rep. 17. 


19. CONSTITUTIONAL LAw — Interstate Commerce — 
State Statutes.—A State statute declaring that a com- 
mon carrier accepting goods for transportation to a 
point beyond its own terminus assumes an obligation 
for their safe carriage to that point, unless otherwise 
provided by a written contract signed by the shipper 
(Code Va. 1887, § 1295), merely establishes a rule of evi- 
dence, and does not restrict the right of the carrier to 
limit his obligation by contract, and hence is not, as 
applied to interstate commerce, a regulation thereof 
80 a8 to be void under the federal constitution.—RICH- 
mond & A. R. Co. Vv. R. A. PATTERSON TOBACCO Co., U. 
8.8.C., 188. C. Rep. 335. 


2. ConTRACT—Building Contract—Award.—The low- 
est bidder for the construction of a building, who fails 
toexecute a bond, or to sign a contract therefor, as 
he understood he was to do, cannot maintain an action 
for damages for breach of contract, based upon his 
bid.—-HoGan v. SHIELDS, Mont., 52 Pac. Rep. 55. 


21. ConTRACTS — Validity.—Contracts made during 
the late war, in one of the confederate States, payable 
in confederate money, will be enforced in the supreme 
court, when the value of same, ascompared with law- 
ful money of the United States at the time and place of 
contract, is ascertained by proof.—WHITE Vv. WHITE, 
La., 23 South. Rep. 95. 


22. CORPORATION—Insolvent Corporation—Mortgage. 
—An insolvent corporation may mortgage its property 
toone who had been until immediately preceding the 
transaction a stockholder, although all the stockhold- 
ers are her relatives, where it is a bona fide transaction 
for a valuable consideration.—_BURCHINELL Vv. BEN- 
NETT, Colo., 52 Pac. Rep. 51. 

%. CORPORATION—Insolvent Corporation—Officer as 
Creditor.—A director ofa corporation, who is also a 
creditor, is not guilty of afraud because he places his 
claim in judgment, and sells the property of the cor- 
poration thereunder, provided he thereby obtains no 
advantage of other creditors; and where he buys the 
Property himself, and fails to divide the proceeds with 
another creditor, of whose claim he has no knowledge, 
hecan be held accountable by such other creditor for 
only a proportionate share of the actual value of the 
Property so obtained,—not less than the amount bid. 
~KITTEL v. AUGUSTA, ETC. R. Co., U.S. OC. OC. of App., 
Second Circuit, 84 Fed. Rep. 386. 

4. CORPORATION — Capital Stock.—In the absence of 
Statutory autbority in that behalf a corporation, 
whether solvent or insolvent, has no legal power to re- 
duce the fund represented by its capital stock by any 








formal or voluntary act on its part, to the prejudice of 
its creditors either then or thereafter existing, by dis- 
tributing any part of it among the stockholders by way 
of dividend, or by giving any part of it to one or more 
stockholders, or by disposing of any part of it in any 
other manner, except by way of changing its form to 
meet the exigencies of the corporate business. —HaMOR 
Vv. TAYLOR-RICE ENGINEERING OO., U. 8. C. C., D. (Del.), 
84 Fed. Rep. 392. 


25. CORPORATIONS — Transfer of Property — Ultra 
Vires.—The action of a corporation in transferring its 
property and business to another corporation is not 
ultra vires except as to creditors prejudiced thereby, or 
non assenting stockholders, and their right to a rescis- 
sion may be waived.—PosT V. BEACON VacuuM PuomMP & 
ELECTRICAL Co., U. 8. C. 0. of App., First Circuit, 84 
Fed. Rep. 371. 


26. COUNTIES—Defective Bridges.—A county is liable 
to any person who, without contributory negligence, 
is injured by the fall of a defective bridge while such 
person is at work under the bridge. The statute giv- 
ing the right of action applies as well to those who are 
rightfully under the bridge as to those who are travel- 
ing over it.—VICKERS V. BOARD OF COM’RS OF CLOUD 
County, Kan., 52 Pac. Rep. 73. 


27. CouNTY—Pleadings — Complaint—Sufficiency.—A 
complaint, in an action by a county against its former 
clerk, alleging that defendant ‘‘had and received from 
said county, without any consideration whatever, in 
warrants drawn upon the treasury of said county,” 
certain sums, and that said sums were received upon a 
pretended right to an additional compensation over 
the fees allowed by law, whereas defendant was not 
entitled to such additional compensation, and praying 
judgment for the amounts thereof, is bad, as not alleg- 
ing that said warrants had ever been paid by the 
county.—KLAMATH COUNTY V. LEAVITT, Oreg., 52 Pac, 
Rep. 20. 

28. CoUNTY SUPERVISORS — Compensation.—A mem- 
ber of acommittee appointed by the board of super- 
visors, from among their number, to confer with like 
committees from other counties to prevent the deposit 
of debris, gravel, and other material into rivers, can- 
not recover from the county compensation for his ex- 
penses or services; they being no part of his official 
duties, and not authorized by law.—IRWIN Vv. YUBA 
Country, Cal., 52 Pac. Rep. 35. 

29. CourTs—Jurisdiction — Federal Question.—A bill 
to restrain the enforcement of a city ordinance fixing 
the rates of charge by a water company, on the ground 
that such rates are so unreasonably low as to amount 
to a taking of the property of the water company with- 
out just compensation, presents a federal question.— 
CONSOLIDATED WATER CO. V. CITY OF SAN DIEGO, U.S. 
Cc. 0., 8. D. (Cal.), 84 Fed. Rep. 369. 

30. CRIMINAL EvIDENCE—Homicide—Conspiracy.—In 
establishing a conspiracy to commit murder, declara- 
tions made by the conspirators during the interval of 
three or four months priorto the murder, some of 
which were made in defendant’s presence and others 
not, are admissible as showing the very inception of 
the conspiracy.—PEOPLE V. GREGORY, Cal., 52 Pac, 
Rep. 41. 

31. CRIMINAL EVIDENCE — Murder—Testimony of Co- 
defendant.—Code Cr. Proc. § 63, providing that in crim- 
inal cases the defendant shall be allowed to testify as 
to the facts and circumstances, did not make him a 
competent witness fora co-defendant with whom he 
was jointly indicted.—STATE V. FRANKS, 8. Car., 28 8. 
E. Rep. 908. 

82. CRIMINAL LaAw—Disposing of Personal Property 
Covered by Lien.—Under Code Cr. Proc. § 277, provid- 
ing that any person who disposes of or sells persona) 
property on which a lien exists without the written 
consent of the lienholder, and shall fail to pay the debt 
or deposit the amount thereof with the clerk of the 
court within 10 days after such disposition, is guilty of 
a misdemeanor, a sale of cotton subject to a landlord’s 
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lien by a constable under judicial process under a crop 
warrant issued by the landlord is not sucha sale by 
the owner, who objected thereto, as will subject him to 
the terms of the statute, although he recovered back 
from the constable and owner of the lien the value of 
the cotton.—STATE V. JOHNSON,S. Car., 28 S. E. Rep. 
905. 

33. CRIMINAL Law — Embezzlement.—A broker, who 
retained the difference between the amount asked by 
avendor and the amount paid by the purchaser, and 
who admits the retention of such money, and claims 
title to it as his commission, is not guilty of embezzle- 
ment, under Pen. Code, § 511, providing that it is a de- 
fense that the property was appropriated openly, and 
under a claim of title preferred in good faith, even 
though such claim is untenable.—PEOPLE V. LAPIQUE, 
Cal., 52 Pac. Rep. 40. 

34. CRIMINAL LAw — Forgery—Postal Orders.—An in- 
dictment for forging ‘‘a United States postal money 
order for” a certain sum, of a certain number and date, 
procured at a certain place, and payable at a certain 
place, to a certain person, did not sufficiently show the 
substantial parts of the order, no copy being set out.— 
PIERCE V. STATE, Tex., 44S. W. Rep. 292. 

85. CRIMINAL LAw—Jurisdiction—Municipal Courts. 
—An act granting a municipal corporation authority 
to make an cffense against the State also an offense 
against the city, with power to prosecute therefor in 
the city court, as contrary to ordinance, violates 
Const. art. 5, § 12, requiring all prosecutions of offenses 
against the State to be in the name of the State, and to 
conclude against its peace and dignity ; since prosecut- 
ing an offense against the State ina city court, under 
an ordinance making it an offense against the city, 
does not deprive the proceedings of the characteristics 
of a prosecution, or make the offense other than a State 
offense.—EX PARTE FaGG, Tex., 448. W. Rep. 294. 


86. CRIMINAL LAWw—Manslaughter—Resistance of Ar- 
rest.—Under Rev. St. 1889, § 3477, manslaughter in the 
fourth degree includes every unjustifiable homicide 
which was manslaughter at common law, and which is 
not declared to be manslaughter in some other degree: 
Held, that where a police officer shot deceased while 
resisting arrest, and used more force than was reason- 
ably necessary to accomplish the arrest, or if, immedi- 
ately after deceased ceased to resist, the officer, in the 
heat of passion, engendered by deceased’s striking 
him, shot him intentionally, but without malice, he is 
guilty of manslaughter in the fourth degree.—STATE V. 
RosE, Mo., 448. W. Rep. 329. 

87. CRIMINAL LAw—Rape.—On a prosecution for rape 
of a child under the age of consent, evidence that 
prosecutrix had had intercourse with another person 
prior to the alleged intercourse with defendant was in- 
admissible as bearing against the corroboration which 
the birth of the child tended to give tothe charge of 
intercourse with defendant.—STATE Vv. WHITESELL, 
Mo., 448. W. Rep. 332. 


38. CRIMINAL PRACTICE—Seduction—Indictment.—An 
indictment for seduction will be quashed where it is 
found on the uncorroborated testimony of the prose- 
cutrix, under Cr. Code 1886, § 4015, that no indictment 
or conviction for seduction shall be had under this sec- 
tion onthe uncorroborated testimony of the woman 
on whom the seduction is charged.—HART Vv. STATE, 
Ala., 23 South. Rep. 43. 


39. DECEIT—Fraudulent Representations.—The mak- 
ing of false and fraudulent representations to induce, 
and inducing, a contract, may be interposed to an ac- 
tion on the contract, though the contract does not in- 
clude or refer to the representations.—WATSON Vv. 
KirBy, Ala., 23 South. Rep. 61. 


40. DEEDS—Construction.—Where one conveys prop- 
erty in trust to his children, the grantorto have the 
income during life, ‘‘and in case all or any of the said 
grantees or their issue shall survive the said grantor, 
then the property shall vest absolutely in the said 
grantees and their issue per stirpes, in equal shares, 








each of said grantees being a stirps,” each of the sur, 
viving children will take an equal share, and, if any of 
them die before the grantor, leaving issue, such isgye 
will take the share the parent would have taken. 
ROTMANSKEY V. HEIss, Md., 39 Atl. Rep. 415. 

41. DIVORCE- Residence of Wife.—A wife who seeks 
adivorce may acquire a residence within the State, 
although her husband resides outside of the State.— 
DUNN V. DUNN, Kan., 52 Pac. Rep. 67. 

42, DisCcOVERY — Order for Production of Books 
A plaintiff in an action at law 1s not entitled, under 
Rev. St. § 724, to an order for the production by the de- 
fendant before trial of private books of account 
for the plaintiff’s inspection on an affidavit merely 
Stating that affiant ‘‘believes” such books will tend to 
prove the issues in the mover’s favor, without stating 
any grounds for such relief.—CASPARY V. CARTER, 
U.S.C. C., D. (Mass.), 84 Fed. Rep. 416. 

43. EASEMENT— Highway — Prescriptive Easement.- 
Ifa highway is located along and over a prescriptive 
way,the public easement in the prescriptive way be. 
comes merged in the public easement in the highway, 
—IN RE RAILROAD CROSSING IN TOWN OF OLD OncCHARD, 
Me., 39 Atl. Rep. 478. 

44. ELECTIONS—Qualification of Contestant.—In con. 
testing the right to an office to which the contestant 
was a candidate, the issue being who received the most 
of the legal votes cast, the qualification of either con. 
testant or contestee need not be alleged or proved.— 
CBURCH v. WALKER, 8. Dak., 74 N. W. Rep. 193. 


45. EMINENT DOMAIN—Taking.—Defendant had a per- 
petual easement in one-half of an alley for the use of 
its surface, and the light and air above, and owned the 
title to the other half. Petitioner, in building its ele. 
vated railroad, placed the pillars on a portion of the 
half of the alley in which defendant had the easement, 
and projected the superstructure over the entire por- 
tion of such half and a portion of the other half: Held, 
that such construction constituted a takiug of defend- 
ant’s property to the extent of the projection.—MsBrTR0- 
POLITAN W. 8. EL. R. CO. V. SPRINGER, Ill., 49 N. E. 
Rep. 416. 


46. Equiry—Adverse Claim to Real Property.—Under 
1 Hill’s Ann. Laws, § 504, providing that une in posses- 
sion of realty may sue another claiming an estate or 
interest therein adverse to him to determine such 
claim, an action lies in favor of one in possession 
against a purchaser of the land at execution sale who 
has served on plaintiff a notice to quit.—LOVELADY V. 
BurGEss, Oreg., 52 Pac. Rep. 25. 

47, Equiry—Decree—Res Judicata.— A decree dis 
missing a bill without prejudice does not render the 
matters therein decided res judicata.—O’K&EFE V. IRv- 
INGTON REAL ESTATE CO. OF BALTIMORE ClTY, Md., 8 
Atl. Rep. 428. 

48. EQuiITy—Multifariousness. — Thirty-two insurers 
filed a bill to enj: in separate suits against them, and 
alleged that some of their policies covered insured’s 
property in one of three buildings, and some in an- 
other, and some in all the buildings; that under each 
policy the insurer should not be held liable fora 
greater proportion of any loss than the amount insured 
therein should bear to the whole insurance; that in- 
surers had jointly tendered the aggregate amount of 
an award that had been made under insured’s agree 
ment with them to arbitrate according to the provis- 
ions of each policy: Held, sufficient on demurrer for 
want of equity.—AMERICAN CENT. Ins. Co. v. LANDAU, 
N. J., 89 Atl. Rep. 400. 

49. Equity—Restraining Action at Law. — Where @ 
party has a cause of action under well-settled rules of 
law, equity will not interveneto restrain a prosecution 
of such action in a court of competent jurisdiction 0D 
the ground that a hardship will be done in the indi: 
vidual case.—WIERENGO V. Mason, Mich., 74 N. W- 
Rep. 18%. 

50. EQUITABLE SET-OFF—When Allowed.—On the day 
the C bank went into the hands of a receiver it was 
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guarantor of two notes of $5,000 each, which it had dis” 
counted at the M bank, and for which it had been given 
credit on account. At the same time the M bank was 
indebted to the C bank $4,000 on account. The notes 
fell due 11 days afterwards, and the M bank then in- 
dorsed on them said $4,000: Held, that the latter bank 
was not entitled to treat the amount indorsed as an 
equitable set-off.—MECHANIC’S BANK OF DETROIT V. 
Stone, Mich., 74 N. W. Rep. 204. 


61. EVIDENCE—Declarations of Agent—Hearsay.—The 
declarations of an agent of a liquor dealer, that he had 
sold liquor to a certain person, are not admissible in 
an action against the dealer for selling liquors to said 
person.—STATE V. SPENGLER, Miss., 23 South. Rep. 33. 


52. EVIDENCE—Declarations of Employees.—In an ac. 
tion to recover damages from a railroad company for 
injuries to cattle caused by delay in the transportation 
of them, the declarations of the trainmen as to matters 
inthe line of their respective duties, and relating to 
the cause of delay, made at the time and while they 
were charged with the duty of propelling the train, are 
admissible against the company. But such statements 
must relate to their conduct or duty atthetime. Nar- 
rations of past occurrences, or of matters concerning 
which the employee making the statement had no 
knowledge, and did not make in the discharge of any 
duty, are inadmissible.—ATCHISON, T. & 8. F. R. Co. v. 
CONSOLIDATED CATTLE Co., Kan., 52 Pac. Rep. 71. 


53. EVIDENCE — Expert — Hypothetical Questions.— 
Hypothetical questions to an expert witness should be 
based upon the evidence, and should not assume the 
existence of matters material to the formation of a 
correct opinion, about which no testimony has been 
given.—DAVIS V. TRAVELERS’ INs. Co., Kan., 52 Pac. 
Rep. 67. 

54. EVIDENCE—Privileged Communications. — An at- 
torney may testify that a certain person is his client. 
This is not a privileged communication.—ARKANSAS 
City BANK V. MCDOWELL, Kan., 52 Pac. Rep. 56. 


55. EVIDENCE—Self Serving Declarations. — Declara- 
tions of a witness made out of court may be received 
in evidence to impeach, but are not admissible to cor- 
roborate, his sworn testimony, but this rule is subject 
to certain excéptions. The unsworn admissions and 
statements of a party made out of court, in the absence 
of the other party in interest, are not admissible for 
the purpose of corroborating his sworn testimony, ex- 
cept in extreme cases, where the rejection of the state- 
ments would work a real and manifest wrong; and in 
nocase should such statements be admitted when it 
appears that the party making them has any interest 
or motive in making them, when he was subject to dis- 
turbing influences, or when the ultimate eftect and op- 
eration arising from a change of circumstances could 
have been foreseen.—EWING V. KEITH, Utah, 52 Pac. 
Rep. 4. 

56. EXECUTION—Range Levy.—Rev. St. 1895, art. 2350, 
Providing that a range levy may be made upon stock, 
where it cannot “be herded and penned without great 
inconvenience and expense,” does not authorize such 
levy upon stock in an inclosure containing 1,280 acres. 
—LINDSEY Vv. CopsK, Tex., 448. W. Rep. 276. 

57. EXECUTION SALE—Time of Removing Property.— 
The reasonable time which a purchaser of goods at ex- 
écution sale has in which to remove them from prem- 
ises leased by the execution debtor is the time required 
to move them with diligence, in the ordinary manner 
of moving such goods.—STERN V. STANTON, Penn., 39 
Atl. Rep. 404. 

58. FRAUDULENT CONVEYANCE—Innocent Purchaser— 
Inadequate Consideration.—When one, to defraud his 
creditors, devested himself of all his property, and, 
among other deeds, executed a deed to his wife of cer- 
tain land, for a grossly inadequate consideration, 
though there was no evidence that the wife partici- 
pated in or was aware of her husband’s fraud, the con- 
veyance to the wife will be set aside upon such condi- 
tions as will protect her equities in the land.—FIRsT 








NAT. BANK OF FRANKFORT V. SMITH, Ind., 49 N. E. Rep. 
376. 

59. FRAUDULENT CONVEYANCES — Secret Trust.— A 
creditor of a firm induced it to return to him goods 
bought of him,and pay the balance dueincash. He 
then assumed certain debts due other creditors, by 
giving his notes therefor; and the firm gave him a note 
for the same amount,and a chattel mortgage, with 
possession and an unlimited time to sell the goods at 
private sale. The value of the property exceeded the 
firm’s debts. There was a secret agreement that the 
creditor could pay unsecured creditors, who might be 
inclined to sue, out of the funds arising from the sale: 
Held, that the mortgage was void as to creditors, under 
2 Rev. St. 1889, § 5170, providing that every conveyance 
“made or contrived with the intent to hinder, delay or 
defraud creditors,” shall be void. — MCDONALD Vv. 
HOOVER, Mo., 448. W. Rep. 334. 

60. FRAUDULENT CONVEYANCE—Subject to Debts. — 
Where a husband conveys property to his wife under 
stress of debts without adequate consideration, his 
debts exceeding the value of his remaining property, 
such property will be subjected to claims allowed 
against the husband’s estate. — BLUE v. SCHURTZ, 
Mich., 74 N. W. Rep. 178. 

61. FRAUDULENT CONVEYANCE—Subsequent Creditors, 
—A wife accepted a voluntary conveyance from her 
husband of all his property available for the payment 
of his debts, when she knew he was losing heavily 
from speculations, and that he contemplated with- 
drawing from the firm from which he deriyed his in- 
come. Shortly thereafter he sold his interest in the 
firm to protect it from his creditors. When he made 
the deed in November, he had large purchases of cot- 
ton outstanding on margins, and he was closed out in 
the following March: Held, that the conveyance was 
void against subsequent creditors, as it was made with 
intent to defraud them.— MINZESHEIMER V. DOOLITTLB, 
N. J., 39 Atl. Rep. 386. 

62. GARNISHMENT—Summons—Time of Issuing.—Un- 
der 2 How. Ann. St. § 8038, providing that, at any time 
within 30 days after the final determination of a suit in 
justice court against the principal defendant, the 
justice shall, at the request of plaintiff, issue a sum- 
mons against the garnishee, commanding him to ap- 
pear and show cause why judgment should not be 
rendered against him, such summons must be issued 
within 30 days after rendition of judgment against the 
principal defendant.—KaYsER V. FARMERS’ & MECHAN- 
Ics’ BANK, Micb., 74 N. W. Rep. 181. 

63. HaBEas CoRPUs—Federal Courts.—A federal court 
has jurisdiction to issue a writ of habeas corpus in be 
half of one held by State authorities for trial on a 
charge of violating a State statute alleged to be in con- 
travention of the federal constitution, but the prisoner 
should not be discharged unless under exceptional cir- 
cumstances; the proper course ordinarily being to 
leave him to his remedies by appeal, in case he should 
be convicted.—BaKER V. GRICE, U. 8.8. C.,18 8. OC. 
Rep. 323. 

64. HIGHWAYSs—Injunction.—A proceeding to restrain 
the opening of certain land as a highway, on the 
ground that it had not been condemned, and that such 
highway had not been legally established, was prop- 
erly appealed to the supreme court, as the title to the 
land was in issue therein.—BAUBIE V. OSSMANN, Mo., 44 
S. W. Rep. 338. 

65. Highways—Public Convenience.—A road will be 
established if public convenience requires it, though 
there is no absolute necessity therefor, and it will be 
used by afew persons more than others.—FRITCH V. 
PATTERSON, Ind., 49 N. E. Rep. 380. 

66. HOMESTEAD—Business Homestead.—One engaged 
in several lines of business, in separate buildings, can 
only claim one as his homestead.—PARRISH V. FREY, 
Tex., 448. W. Rep. 322. . 

67. HOMESTEAD — What Constitutes.—The right toa 
homestead exemption does not depend upon the mis- 
taken or false statement of the exemptionist at the 
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time of borrowing money to the effect that he had no 
homestead exemptions, but upon the fact of his being 
entitled to the exemption underthe law.—HINDS v. 
MORGAN, Miss., 23 South. Rep. 35. 

68. HUSBAND AND WIFE — Community Estate.—All 
property held by either a husband or a wife before 
marriage remains the separate property of such con- 
sort, under the Spanish law; and the status of the prop- 
erty is to be determined by the origin of the title to the 
property, and not by the acquisition of the final title. 
—WELDER V. LAMBERT, Tex., 44S. W. Rep. 281. 


69. INJUNCTION—Railroad in Street.—While a bill for 
injunction should not be dismissed for want of equity, 
it being therein alleged that defendant railroad com- 
pany was occupying a street with its tracks by license 
only of the city, and without consent of complainauts, 
who owned abutting lots and the feeto the middle of 
the street, and without compensation therefor, still a 
preliminary injunction should not stand; the case, as 
made by the answer, being that the damage to com- 
plainants is small, while the track is important to the 
public as well as to defendant, for terminal facilities.— 
MOBILE & M. Ry. Co. v. ALABAMA M. Ry. CoO., Ala., 23 
South. Rep. 57. 


70. INJUNCTION — Restraining Execution.—In an ac- 
tion by A and husband against S and others, plaintiffs 
recovered a judgment for certain land, and S appealed. 
A general demurrer to a plea of intervention, filed by 
the heirs of M, was sustained, and the heirs appealed. 
The interveners asserted and prayed foreclosure of a 
vendor’s lien on the land, but did not ask a money 
judgment against 8. The court of civil appeals deter- 
mined that the actions by A and by the heirs were sev- 
erable, and affirmed the judgment as to all the parties 
except said heirs, and as to them reversed and re- 
manded the cause: Held, that S could not enjoin the 
execution ofa writ of possession issued on said judg- 
ment in favor of A and husband.—ANDERS V. SPALDING, 
Tex., 44S. W. Rep. 298. 


71. INTOXICATING LIQUOkS—Saloon Open on Sunday. 
—Defendant’s living room was inthe rear of his sa- 
loon, which had a front door, and also a door opening 
into the living room. On one side of the saloon was a 
hall, with a front door opening intothe saloon, and 
there was no way of getting from the hall to the living 
room except through the saloon. On Sunday three 
men came into the hall, but did not go into the saloon. 
One asked for tobacco, and defendant stepped into the 
saloon, got it, and gave itto him. The bartender 
passed through the saloon thatday: Held, that the 
saloon was not closed, within 3 How. Ann. St. § 2283e¢, 
providing that the word ‘‘closed” applies to the back 
door or other entrance, as well as tothe front door; 
and that in prosecutions under the section it need not 
be proved that any liquor was sold.—PEOPLE V. SCHOT- 
TEY, Mich., 74. N. W. Rep, 209. 


72. INNKEEPERS — Lien.—The common-law lien of an 
innkeeper to secure his pay for keeping guests does 
not secure an account due him for board under a spe- 
cial contract.— REED V. TENEYCK, Ky., 44 8. W. Rep. 
356. 

73. JODGMENT—Foreign Judgments—Title to Land.— 
A suit to determine the title of land lying in another 
State from that in which the suit is brought is purely 
in personam, and the decree therein rendered does not 
operate directly on the property or affect the title, but 
is made effectual only by coercion of the parties, and 
binds only them and their privies.—DULL Vv. BLACKMAN, 
U.8.8.C.,178. C. Rep. 333. : 

74. JUDGMENT — Res Judicata.—Since Code, art. 93, § 
330, gives orphans’ courts jurisdiction to decide caveats 
to wills, when issues involving the validity of a will 
have been passed upon by sucha courtits decision, 
unless reversed on appeal, is conclusive on all persons, 
whether actual parties or not.—MCDANIEL v. McDan- 
IEL, Md., 39 Atl# Rep. 423. 

75. LIMITATIONS—Ejectment.—The owner of the un- 
divided half of certain land, and also of a life estate in 





the other undivided half, of which his wife had dieq 
seised, conveyed it all by warranty deed, and the 
grantees entered into possession, and they and their 
grantees so continued, and such title remained undig. 
puted until one of the heirs and grantee of the other 
heirs of said grantor and his deceased wife brought 
ejectment, 29 years after the death of said grantor. 
The disability of coverture of two of said heirs was re. 
moved, by Laws 1872, ch. 29, more than 20 years before 
such suit was brought, and none of the other heirs 
were under any disability during said 29 years: Held, 
that the action was barred.—BROWN V. CITY OF Bara- 
BOO, Wis., 74N. W. Rep. 223. 


76. LIMITATION OF ACTIONS—Landlord and Tenant.— 
One who, subsequent to a written lease, became a part- 
ner with the lessees, but did not agree in writing to 
pay the rent, was not bound on a written lease within 
the statute of limitations.—COLSTON v. LOUISVILLE 
Trust Co., Ky., 448. W. Rep. 377. 


77. MANDAMUS — Public School Teacher — Refusal to 
Employ.—A public school teacher, holding a State li- 
cense of the first grade, covering the proposed term of 
employment, was selected by the trustees of a public 
school, but the county superintendent refused to em- 
ploy him: Held, that the teacher had a valuable right 
under his license, the loss of which could not be eom- 
pensated in damages; and hence it was sufficient, to 
entitle him to a mandamus, to compel the county super- 
intendent to enter into acontract with him.—Browy 
v. OWEN, Miss., 23 South. Rep. 35. 


78. MASTER AND SERVANT—Defective Appliances—A3- 
sumption of Risks.—A workman who, for several 
weeks, has gone daily upon an uncleated inclined table 
to oil the machinery, without complaining of the want 
of cleats, assumes the obvious risks resulting from their 
absence, upon the negligent starting of the machinery 
by a fellow-servant.—AMERICAN DREDGING CO. V. 
WALLS, U.S.C. C. of App., Third Circuit, 84 Fed. Rep. 
428. 

79. MASTER AND SERVANT — Fellow-servant.—The lia- 
bility of a master to an employee does not cease,—the 
employee not being informed of any change,—though, 
as between the master and athird person, a changeis 
made by which thereafter the work is done for such 
third person.—Missour!I, K. & T. Ry. Co. OF TEXAS V¥. 
FERCH, Tex., 448. W. Rep. 317. 

80. MASTER AND SERVANT — Injuries — Contributory 
Negligence.—The proximate contributory negligence 
of a plaintiff will defeat arecovery based on the simple 
negligence of the defendant.—ALABAMA G. 8, R. 00. ¥. 
ROACH, Ala., 23 South. Rep. 52. 

81. MASTER AND SERVANT — Negligence — Unguarded 
Hatchway.—A stevedore, who worked on a lighter 
reached by passing from a rear hatch of a ship through 
a porthole in the side, went from the hatch to the fore 
part of the ship, and left his coat, which could have 
been left at some other place more convenient to his 
place of employment. Inthe evening he got his coat, 
and, when attempting to reach said rear hatch, he fell 
into an unguarded hatchway lying entirely outside of 
the direct line between the rear hatch and said port: 
hole: Held, that his employer was not liable, as his 
duties did not require him to be where he was injured. 
—KENNEDY V. CHASE, Cal., 52 Pac. Rep. 33. 

82. MECHANIC’s LIEN — Statement of Claims.—Pub. 
Acts 1891, No. 179, § 1, providing for the serving by sub- 
contractors, on the owners of the premises built on, of 
detailed statements of their claims within 10 days after 
material fnrnished, is for the protection of the sub- 
contractor, and isnot a condition to his lien attaching. 
—BLITZ V. FIELDS, Mich., 74 N. W. Rep. 186. 

83. MINES AND MINERALS — Petroleum — Nature of 
Property.- Petroleum oil is a mineral, and while it is 
in the earth it forms a part of the realty, and when it 
reaches a well, and is produced on the surface, it be. 
comes personal property, and belongs to the owner of 
the well._KELLY v. OHIO OIL Co., Ohio, 49 N. E. Rep. 
399. 
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84. MORTGAGES —Foreclosure—Redemption. — Where 
the mortgagee bids in the mortgaged property at fore- 
closure, but gives an opportunity for redemption, and 
appears to have been willing to allow such redemp 
tion, but the mortgagor abandons the attempt to re- 
deem, the court will not thereafter order a resale un- 
less the mortgagee conveys under the direction of the 
mortgagor.—STEBBINS V. HEATH, Mich., 74 N. W. Rep. 
205. 

8. MorTGAGE—Foreclosure Sale.—A deed of trust to 
secure a note providing that the sale of the premises 
thereunder should be made at the court house in a cer- 
tain county will not support a sale thereof made at the 
court house in a different county.—BEITEL v. DOBBIN, 
Tex., 448. W. Rep. 299. 

8%. MORTGAGE—Quitclaim Deed—Merger.—After a de- 
cree for the foreclosure of a mortgage was entered, the 
mortgagor’s heirs executed a quitclaim deed to the 
mortgagee, with the understanding that he would deed 
the property back if the decree was paid or secured 
within a year, which was not done, and he took pos- 
session, and thereafter the administrator de bonis non 
of the mortgagor recovered of the mortgagee certain 
payments of interest on the decree that had been made 
bythe mortgagor’s executor: Held, that the accept- 
ance of the quitclaim deed did not prevent the mort- 
gugee from selling under the decree, and claiming a 
deficiency against the mortgagor’s estate.—QUICK Vv. 
RaYMOND, Mich., 74 N. W. Rep. 189. 

87. MORTGAGE FORECLOSURE—Junior Mortgagee—KEs- 
toppel.—Bill in equity by a junior mortgagee for an 
accounting from a bank, an elder mortgagee, for sur- 
plus proceeds of a foreclosure sale by the bank. At the 
salethe bank’s special agent, authorized to bid a sum 
sufficient to cover the elder mortgage, by mistake ex- 
ceeded his authority, and vid a larger sum: Held, that 
the bank was not estopped to set up the mistake and 
lack of authority, or to deny its receipt of the sum bid, 
—WHITNEY V. NAT. EXCH. BANK OF NEWPORT, U. 8. C. 
C.,D. (R. 1.), 84 Fed. Rep. 377. 

8. MORTGAGE FORECLOSURE—Validity of Mortgage. 
~—After a mortgage to a foreign corporation has be- 
come an executed contract, by foreclosure, it cannot 
be attacked as void by the mortgagor, in an action for 
possession brought by the purchaser at foreclosure, 
on the ground that the mortgagee had not complied 
with Const. art. 14, § 4, and Sess. Acts 1886-87, p. 102, 
providing that foreign corporations are not authorized 
todo business in the State until they have designated 
a place of business and an agent therein.—DIEFEN- 
BACH V. VAUGHAN, Ala., 23 South. Rep. 88. 

8. MUNICIPAL CORPORATIONS — Boards of Health— 
Nuisance.—Sand. & H. Dig. § 5132, gives municipal cor- 
porations power to prevent injury or annoyance with- 
in corporate limits trom anything dangerous, offensive 
orunhealthy, and to cause any nuisance to be abated 
Within the jurisdiction of the board of health. Section 
58 gives the city council power to establish a board 
of health, and to give its powers and impose duties on 
itnecessary to secure the city from contagious, malig- 
nant and infectious diseases, to provide for its organi- 
zation, and by-laws for the prompt performance of its 
duties, and lawful exercise of its powers: Held, that 
the city council has authority to confer power on the 
board of health to abate nuisances dangerous to 
health.GaIngs v. WaTERS, Ark., 44S. W. Rep. 353. 

%. MUNICIPAL CORPORATIONS—Liabilities.—Pub. Acts 
1887, No. 264, fixing the liabilities of cities for injuries 
‘0 persons and property on the public highway, is not 
applicable to injuries to abutting land from the condi- 
tion of the highway.—TATMAN V. CITY OF BENTON Hak- 
BOR, Mich., 74 N. W. Rep. 187. 

91. MUNICIPAL CORPORATIONS — Ordinances.—A suit 
In quo warranto against a city and its council for the 
purpose of testing the power of a city, by its council, 
toadopt a certain ordinance, and simply asking that 
thecity be ousted from the power, by its council, to 
adopt such an ordinance, cannot, under our system 
and practice, be maintained. The remedy in 3ucb 








case is to enjoin any steps that may be taken to en 


force the ordinance, or to proceed in quo warranto 
against any person or persons who may claim to hold 
an office under and by virtue of the provisions of the 
ordinance claimed to be invalid.—STaTE v. CITY OF 
NEWARE, Ohio, 49 N. E. Rep. 407. 


92. MUNICIPAL CORPORATIONS — Streets — Paving. — 
Where a city is authorized to repair its streets, and, if 
so declared by ordinance, assess the cost against the 
adjacent property, the repairs contemplated are those 
whose present necessity exists in the consideration of 
the council, and the council cannot insert in a contract 
for street paving, to be paid for by special assessment, 
a provision requiring the contractor to keep the street 
in repair for five years.—CITY OF PORTLAND V. BITUMIN- 
OUsS PAVING & IMPROVEMENT CO., Oreg., 52 Pac. Rep. 28. 


93, OFFICE AND OFFICERS— Public Office.—To constitute 
a public office, against the incumbent of which quo 
warranto will lie, it is essential that certain independent 
public duties, a part of the sovereignty of the State, 
should be appointed to it by law, to be exercised by 
the incumbent in virtue of his election or appointment 
tothe office thus created and defined, and not as a 
mere employee, subject to the direction and control of 
some one else.—STATE V. JENNINGS, Ohio, 49 N. E. Rep. 
404; 

94. PARTNERSHIP—Note of Firm—Individual Debts.— 
A promissory note executed in the name of a mercan- 
tile firm by one of its members to pay his individual 
debt, and accepted by the payee with knowledge of the 
facts, is not the contract of the firm, and it is not pri- 
marily liable therefor. Such contract, however, when 
ratified and adopted by the other members, becomes, 
inter partes,a valid debt against the firm.—MCRag Vv. 
CAMPBELL, Ga., 288. E. Rep. 920. 

95. PLEADING—Waiver of Objections.—Under Hill’s 
Ann. Laws, §71, providing that objections to a com- 
plaint not taken by demurrer or answer are deemed 
waived, except objections to the jurisdiction, and that 
the complaint does not state a cause of action, an ob- 
jection that the complaint does not state a cause of 
action may be urged for the first time on a writ to re- 
view a judgment thereon, although defendant made no 
appearance in the lower court.—WILLITS Vv. WALTER, 
Oreg., 52 Pac. Rep. 24. 

96. PLEADING AND PROOF—Variance.—A complaint 
by a bank for overdraft, though counting only on 
checks of defendant’s agent H, but which refers to all 
checks by check number and date of payment, allows 
of proof ofjchecks signed by R, an assistant of H, who 
had been authorized by defendant and H, as the latter 
had told plaintiff, to sign checks in his absence.— 
WHEATLEY V. K0TZ, Ind., 49 N. E. Rep. 391. 

97. PRINCIPAL AND AGENT—Bills and Notes.—A prin- 
cipal who retains a note obtained by its agent’s fraud- 
ulent representations, is bound thereby although un- 
authorized and unknown.—AMERICAN NAT. BANK OF 
AUSTIN V. CRUGER, Tex., 44S. W. Rep. 278. 

98. PROHIBITION—Act Already Performed.—The writ 
of prohibition, as its name imports, is one which com- 
mands the person to whom it is directed not todo 
something which, by the suggestion of the relator, the 
court is informed he is about to do. If the thing be al- 
ready done, it is manifest that the writ cannot undo it, 
for that would require the performance of an affirma- 
tive act; whereas, the only effectof the writ of prohi- 
tion is to suspend ail action, and prevent further pro- 
ceeding in the prohibited direction.—STATE Vv. POTTS, 
La., 23 South. Rep. 97. 

99. QUIETING TITLE — Presumptions. — When com- 
plainant’s ancestor purchaged and obtained possession 
ef the lands, the legal title being in one P, who paid no 
consideration therefor, a court of equity will, after 30 
years, if necessary to sustain complainant’s title, pre- 
sume that P conveyed the lands to the ancestor.— 
CLEMMONS V. COX, Ala., 23 South. Rep. 79. 

100, RAILROAD CoMPANY—Cattle Guards—Damages.— 
Gen, St. 1889, par. 1259, imposes the duty upon a rail- 
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road company to build cattlé'guards where necessary 
whenever its line of railroad,passes througb a fenced 
fleld, whether such field} is ,inclosed; before or after 
such railroad is;constructed.—ATCHISON,,T. & S. F. R. 
Co. Vv. BILLINGS, Kan.,'52 Pac. Rep. 61. 

101. RAILROAD COMPANY—Failure to Maintain Fences. 
—The liability of a railroad company, under Burns’ 
Rev. St. 1894, § 5323 (Horner's Rev. St. 1897, § 4098a), re- 
quiring railroad companies to maintain fences along 
their railroad tracks,iand providing that) companies 
failing to comply therewith shall bejliablejfor all dam- 
ages done to;stock, doesnot extend,to the killing of a 
child, caused;by its wandering on;the,track by reason 
ofthe fence being torn down.—BALTIMORE & O. S. W. 
Ry. Co. V. BRADFORD, Ind., 49 N. E. Rep. 388. 


102. REAL ESTATE BROKERS—Commission. —When a 
broker, in whose hands property has_been placed to 
exchange,jfinds a person who,is willing to trade on the 
first party’sjproposition, and,he,brings jthe parties to- 
gether, with the result that a trade is made, though on 
somewhat different,terms.than in;the;original proposi- 
tion, he earns a commission.—KNOWLES vV.’HARVEY, 
Colo., 52 Pac. Rep. 46. 

103. RECEIVERS — Injunction.—Where, by reason of 
dissensions among the directors of a trading corpora- 
tion, there is a deadlock in the management of its busi- 
ness by them, a receiver pendente lite, should be] ap- 
pointed.—STERNBERG V. WOLFF, N. J., 39 Atl. Rep. 397. 

104. REPLEVIN —= Verdict and) Judgment.—Where 
Plaintiffjin replevin of several articles does not allege 
that they have a special valuejto him,{and shows that 
he is the owner of the property, and entitled to its pos- 
session, it is not necessary that),the judgment} fix the 
value of each article separately.—BYRNE V. LYNN,|Tex., 
44S. W. Rep. 311. 


105. REMOVAL OF, CAUSES —:Citizenship—Alienage.— 
Where ‘a petition for,the removal ofa causefrom a 
State court to a federal court on the ground of diversity 
of citizenship.is; presented by only;one of two defend- 
ants who are sued jointly on a single cause of action, 
it should, notibe allowed, unless (the case presents a 
separable controversy, and,not.then where the sole 
petitioner is an alien.—GUARANTEE CO. OF NORTH 
AMERICA V. FIRST NAT. BANK"OF LYNCHBORG, Va., 28S. 
E. Rep. 909. 


106. SALE OF GOODS — False Representations as to 
Credit.—Where an insolvent obtained goods on credit 
through false representations, and conveyed his en- 
tire stock to a_trustee for the, benefit of certain alleged 
creditors,'the sellers, who,‘on;discovery of such condi- 
tion, disaffirmed their sale, demanded the return of 
their goods, and offered to restore such portion of the 
purchase price as had been paid, could not hold such 
preferred creditors liable,for the conversion of such 
goods, on;the theory thatjsuch) trustee was the agent 
of such;creditors,{and ,that_they,were responsible for 
his acts in refusingJsuch demand, and disposing of the 
goods in question for their benefit.—BLALOCK Vv. 
JOSEPH BOWLING Co., Tex., 448. W. Rep. 305. 


107. TAXATION — Exemptions — Camp-meeting Prop- 
erty.—Where an associationjorganized,and conducted 
forthe {purpose of a purely public charity, as a camp 
meeting,*.under.the, supervision and control of some 
church, owns real estate devoted exclusively to the 
same use, and thereon provides privileges for the 
comfort and {convenience of those:who may attend the 
meeting, the fact that it makes charges for the use of 
these:privileges doesjnot subject its_property, nor the 
privileges {so provided, to\taxation, under the laws of 
this;State.—Davis Vv. CINCINNATI CAMP-MEETING ASSN., 
Ohio,{49 N..E.’Rep.°401. 

108., TAXATION — Specialg Assessinents.—A tax col- 
lector, under_Const.: art.{11,'§ 16, should pay into the 
cityj;and {countyjtreasury money paid for taxes under 
protest, though the, taxpayer, notified him not to 
make such payment, and ithat he intended to institute 
an actionj’against him to recover the,taxes; and he is 
not liable to such taxpayer for making such payment. 





—PHELAN V. CITY AND,COUNTY OF SAN FRANCISCO, Cal,, 
52 Pac. Rep. 38. 

109. TAXATION OF,TOWNS — Constitutional Law.—The 
people of a town lying; within the corporate limits of g 
city, by adopting the township organization, consti. 
tuted the county board corporate uuthorities for the 
town, and thereby empowered them to determine the 
amount necessary to be raised for town expenses, un. 
der Rev. St. 1874, ch. 139, art. 4, §4, which provides that 
in such towns all moneys necessary to be raised for 
town expenses shall be ascertained by the county 
board, and the county clerk shall extend the amount 
so ascertained.—PEOPLE V. KNOPE, II1.,49 N. E. Rep. 
424. 

110. TELEGRAPHY COMPANY—Non-delivery—Pleading, 
—It is error to charge ,that if the addressee ofa tele. 
gram was absent from his place of residence, but bis 
wife was there, a delivery to her there would have 
been a delivery to, him; the company’s duty to the ad. 
dressee being personal, and the wife not being, as 
such, the general agent of the husband.—WEstTExRN 
UNION TEL. Co. V. MITCHELL, Tex., 44S. W. Rep. 274. 


1ll. TRESPASS—Pleading.—As a person, having a right 
to enter on bis own land, cannot be guilty of a trespuss 
thereon, whether he enters with or without the con 
sent of another, the plea of liberum tenementum is avail. 
able in an action of trespass quare clausum fregit.— 
STILLWELL V. DUNCAN, Ky., 448. W. Rep. 357. 


112. TrRusts—Parties—Collateral Attack.—A divorced 
wife, who has been awarded money as permanent ali- 
mony, and in lieu of dower, has no interest in prop- 
erty held in trust for the husband, so as to require no- 
tice to her of proceedings to execute the trust.—Copr 
v. Copy, Wis., 74 N. W. Rep. 217. 


113. TRUST DEED — Successor of Trustee.—Change of 
domicile, not temporary absence, is meant by “re 
moval” in a deed of trust, ' providing, in the event of 
the trustee’s death, resignution, removal from the 
county, or failure or inability to act, for vesting of his 
title and authority in a successor.—BARSTOW V. STONE, 
Colo., 52 Pac. Rep. 48. 

114. VENDOR’sS LIEN—Extension.—A vendor’s right to 
extend the time of payment of his lien is not affected 
by the fact that some one had purchased/a'portion of 
the land of the vendee, where said vendor had no 
knowledge of such purchase.— CHATTANOOGA FOUNDRY 
& PIPE WORKS V. HEMBREE, Ala., 23 South. Rep. 3. 

115. VENDOR AND PURCHASER—Exchange of Prop- 
erty.—Plaintiff conveyed certain land to defendant, 
and received in consideration therefor a conveyance 
from defendants of certain other land and $2 in 
money. The conveyances were by separate instru- 
ments, inthe ordinary form, and the word ‘‘exchange” 
was not used in either,of.them: Held, that, the(traus- 
action was not a common-law exchange of lands, en 
titling either party to rescind on failure of title tothe 
land conveyed to him.—WINDSOR V. COLLINSON, Oreg., 
52 Pac. Rep. 26. . 

116. VENDOR AND PURCHASER—Notice of Outstanding 
Title.—The rule of law which declares ‘that{a purchaser 
of real estate in possession of another than his grantor 
is chargeable.with knowledge of all the rights.of such 
party in possession has itsexceptions. It does not ap 
ply where the2possession of;such party is;entirely com 
sistent with the.record title, nor where suchjparty, Was 
a former vendor of the land, and} remained in posses 
sion; and when such party injpossession holds a lease 
of the land, and the purchaser knows of the existence 
of such lease, he may attribute the possession to such 
lease.—RED RIVER VALLEY LAND & INVESTMENT CO. V. 
SMITH, N..Dak., 74.N. W. Rep. 194. 

117. WITNESSES—Competency—Executors.—The Pro 
bate ofa willis not anaction by or against,the e& 
ecutor, within Rev. Code,j p.,798, ch. 537,:§ 1,{forbiddlng 
a party to testify, inan action by or against) an & 
ecutor, as*to transactions_with orjstatements,,byite* 
tator.—IN RE SPIEGELHALTER’S WILL, Del., 39 Atl. Bep. 
465. 
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